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I. Tapping the EU's fiscal potential to attract support funds 

1. Striving for Unity in Times of Pandemic 
The COVID-19 pandemic has caused enormous suffering in EU Member 
States. The protective measures have produced one of the deepest reces-
sions in modern history. Essential achievements of European integration, 
such as the freedom to travel, had to be temporarily suspended. But this 
describes only one side of the picture that has emerged since the outbreak 
of the pandemic — the distressing side. On the other side, the EU institu-
tions and the EU Member States have developed a political will for unity in 
the course of the pandemic that would have been unthinkable in this form 
just months ago.  
At first, it seemed as if the EU institutions would follow their usual course 
in developing financial support structures: The ECB launched new pur-
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chase programmes to grant the states of the EURO zone favourable financ-
ing conditions.1 In doing so, it accepted becoming a major creditor of in-
dividual EURO states and acquiring a blocking minority in state insolvency 
proceedings. The ESM lowered its financing conditions and waived a strict 
examination of debt sustainability as a condition for granting financial aid.2 
The European Investment Bank provided credit support.3 The EU legisla-
tor trimmed existing funds to allow solidarity-based aid in times of pan-
demic.4 
As early as April 2020, however, the picture changed. The EU Commission 
made it clear that it considered support to be necessary to an extent that 
would have seemed completely unimaginable months earlier. It also made 
it clear that it was in favour of tapping the EU's fiscal potential in order to 
deal adequately with the crisis — i.e. issuing bonds in the name of the EU 
in order to make the funds thus raised available to the EU Member States. 
On 2 April 2020, the European Commission proposed an EU legal instru-
ment to support EU Member States in financing short-time work (‘SURE’); 
the regulation was already adopted by the Council on 19 May 2020.5 It pro-
vides for the EU to borrow 100 billion euros in order to be able to grant 
loans to EU Member States. The loans granted by the EU to the EU Mem-
ber States under the ‘SURE’ instrument are to be backed by a system of 
voluntary guarantees by the EU Member States. The use of the EU's fiscal 
capacity was to be strengthened and underpinned in this way; this safe-
guard promised a (further) improvement in the EU's financing conditions. 
However, the issuance of EU bonds to finance loans to EU Member States 
or third parties (‘back-to-back lending’) was technically not an innovation. 

 
                                                        
1  European Central Bank, Decision (EU) 2020/440 of 24.3.2020 on a temporary pandemic 

emergency purchase programme (ECB/2020/17), OJ L 91, 1. 
2  ESM instrument ECCL Pandemic Crisis Support (PCSI) on the basis of precautionary 

ESM credit line with extended conditions (ECCL) (cf. declaration of the Eurogroup of 
8.5.2020; request of the German Federal Ministry of Finance to obtain a consenting res-
olution of the German Bundestag pursuant to section 4(1) of the ESM Financing Act, 
BT-Drs. 19/19110). 

3  European Guarantee Fund (EGF) (Decision of the Board of Directors of the European 
Investment Bank of 26.5.2020). 

4  Council Regulation (EC) No 2012/2002 of 11.11.2002 establishing the European Union 
Solidarity Fund, OJ L 311, 3 (as amended by Regulation (EU) No 2020/461 of 30.3.2020, 
OJ L 99, 9). 

5  Council Regulation (EU) No 2020/672 of 19.5.2020 on the establishment of a European 
instrument for temporary support to mitigate unemployment risks in an emergency 
(SURE) following the COVID-19 outbreak, OJ L 159, 1. 
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Both the EEC and the EU have made use of this in the past.6 The amount 
borrowed, however, went far beyond anything known thus far.  
But this was only a first step. In May 2020, the EU Commission presented 
the bold and radical plan to use the financial potential of the EU to issue 
bonds on the credit markets to an extent that was unimaginable until re-
cently.7 The EU Commission itself speaks of a ‘historic and unique pro-
posal’8. The EU should issue bonds to the tune of 750 billion euros in order 
to make the funds raised available to the EU Member States as non-repay-
able grants, in some cases also as loans. The programme is to stand along-
side the regular EU budget, which will be fixed in the Multiannual Finan-
cial Framework (MFF) 2021-2027.9 It must be seen as an expression of the 
EU's growing fiscal self-confidence that the plans no longer foresee a guar-
antee of the loans taken out by the EU Member States. The repayment of 
the issued bonds was to be made from the EU budget — in the period be-
tween 2028 and 2058. The money was to flow into various funds, some ex-
isting10 and some to be newly established11. To secure the construction, the 
EU Commission envisaged that the EU Member States would establish the 
competence to issue the bonds by way of a (unanimous) amendment to the 
EU's Own Resources Decision — an amendment that would require ratifi-
cation by the EU Member States.12 In this way, a self-binding commitment 

 
                                                        
6  E.g. Community Loan Mechanism: S. Piecha, Die europäische Gemeinschaftsanleihe: 

Vorbild für EFSF, ESM und Euro-Bonds, EuZW 2012, 532; S. Horn/J. Meyer/Chr. 
Trebesch, Kiel Policy Brief No. 136, 04.2020, https://www.econstor.eu/bit-
stream/10419/215823/1/1694425932.pdf, last accessed: 18.11.2020. 

7  EU Commission, Communication of 27.5.2020, Europe’s moment: Repair and Prepare 
for the Next Generation, COM(2020) 456 final. 

8  Ibid, 5. 
9  EU Commission, Proposal of 2.5.2018 for a Council Regulation laying down the multi-

annual financial framework for the years 2021 to 2027, COM(2018) 322 final, 2; 
EU Commission, Amended proposal of 28.5.2020 for a Council Regulation laying down 
the multiannual financial framework for the years 2021 to 2027, COM(2020) 443 final. 

10  E.g. Just Transition Fund; European Fund for Strategic Investments (EFSI) with a new 
solvency assistance instrument; European Regional Development Fund (ERDF), Euro-
pean Social Fund (ESF) and European Fund for Assistance to the Most Deprived 
(FEAD) with a new package ‘Recovery Assistance for Cohesion and the Territories of 
Europe’ (‘REACT-EU’); expansion of the Neighbourhood, Development and Interna-
tional Cooperation Instrument (NDICI). 

11  Build-up and Resilience Facility; EU4Health programme; InvestEU programme. 
12  EU Commission, Amended proposal of 28.5.2020 for a Council Decision on the system 

of Own Resources of the European Union, COM(2020) 445 final. 
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was made by the EU Member States, which must ensure within the frame-
work of future multiannual financial frameworks that the EU has the nec-
essary own resources to service the bonds. This makes it impossible for the 
EU Member States to question the political legitimacy of the bond issue. 
As is well known, the question of whether the EU's fiscal potential should 
be tapped for credit financing of expenditures has been discussed for a long 
time. After all, the EU has become one of the largest economic blocs in the 
world. Financial markets have long wanted a safe investment vehicle be-
hind which the EU and its Member States can stand. In the financial crisis 
from 2008 onwards, discussions were held on whether ‘Eurobonds’ should 
be issued, guaranteed by the states of the EURO group and used to cover 
the financing needs of the states belonging to the group.13 Various options 
were discussed at the time. For many EU Member States, however, it was 
unacceptable to be directly liable for the fiscal policy of other states.14 After 
the outbreak of the COVID-19 pandemic, the demand for Eurobonds arose 
again.15 In March 2020, nine EU Member States approached the President 
of the Council with a request to introduce community bonds. In April 
2020, however, the EU Commission then decided to go down a new path 
— raising funds that would be injected into the EU Member States not only 
as loans but also as straight grants. An external liability of the EU Member 
States was not envisaged. In the internal relationship, however, there is in 
any case from Art. 4(3) TEU in connection with Art. 311(1) TFEU a legal 
obligation to enable the EU to repay the funds raised. In addition, the 
amended Own Resources Decision will provide that the EU Member States 

 
                                                        
13  F. Mayer/C. Heidfeld, Eurobonds, Debt redemption funds and project bonds: A dark 

threat, ZfRPol 2012, 129; S. Müller-Franken, Eurobonds und Grundgesetz, JZ 2012, 219; 
W. Heun/ A. Thiele, Verfassungs- und europarechtliche Zulässigkeit von Eurobonds, 
JZ 2012, 973; P. Steinberg/C. Somnitz, Eurobonds als Baustein einer Fiskalunion, Fried-
rich-Ebert-Stiftung 2013 (https://library.fes.de/pdf-files/id/ipa/09673.pdf, last accessed: 
18.11.2020); P. Sikora, Europa- und verfassungsrechtliche Rechtsfragen der Einführung 
sogenannter Eurobonds, 2014; H.-B. Schäfer, Eurobonds aus rechtsökonomischer Per-
spektive, FS Köndgen, 2016, p. 479. 

14  M. Brunnermeier/H. James/J.-P. Landau, The Euro and the battle of ideas, 2016. 
15  F. Giavazzi, Covid Perspetual Eurobonds: Jointly Guaranteed and Supported by the 

ECB, in: Bènassy-Quéré/Weder di Mauro (eds.), Europe in the time of Covid-19, 
2020, p. 235; N. von Ondarza, Germany and EU fiscal solidarity: Renewed calls for Eu-
robonds but reluctant government, in: Russack (ed.), EU Crisis Response in Tackling 
Covid-19: Views from the Member States, 2020, p. 8. 
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will be subject to certain additional funding obligations.16 A direct (hori-
zontal) liability of the EU Member States for the financial and economic 
conduct of the other states is not provided for. 

2. Basic structure of ‘Next Generation Europe’ 

NGEU is larger than anything seen in the history of the EU. The EU insti-
tutions agree that the programme should have a total volume of 750 billion 
euros. This sum is to be raised on the capital markets by the EU Commis-
sion on behalf of the EU in the years 2021 to 2023 and passed on to the EU 
Member States in the form of non-repayable grants (390 billion euros) and 
loans (360 billion euros) by 2026. The programme’s size is substantial. Ac-
cording to current decisions, the regular MFF will have a spending ceiling 
of 1,074 billion euros for the years 2021 to 2027. The NGEU funds will in-
crease the EU's financial capacity by approximately 70 % over this period. 
In the negotiations on the MFF 2021-2027, there were years of pusillani-
mous arguments about fractional amounts of the now agreed capacity. 
NGEU is based on the idea of linking two transfer streams. On the one 
hand, there are vertical transfers between the EU and its Member States, 
mainly in the form of non-repayable grants, but also partly in the form of 
repayable loans. These loans are particularly interesting when the financ-
ing conditions of an EU member state on the capital markets are worse 
than those granted by the EU. It has quickly become apparent that many 
EU Member States do not need this. The vertical component is comple-
mented by a horizontal component: it consists of transfers between EU 
Member States, which are caused by the fact that the distribution of funds 
from NGEU does not coincide with the contribution responsibility for own 
resources from the Own Resources Decision. These transfers are at the po-
litical heart of NGEU; they constitute its integration policy value. 
NGEU is composed of a complex bundle of measures17 that can be struc-
turally assigned to three levels. On the first level, the preconditions for rais-
ing and repaying funds are created. This is to be done by amending the 
Own Resources Decision (II. below). The funds raised on the capital mar-
kets are then to be distributed to various funds and facilities in a financial 

 
                                                        
16  See infra IV. 
17  F. Schorkopf, Die Europäische Union auf dem Weg zur Fiskalunion, Integrationsfort-

schritt durch den Rechtsrahmen des Sonderhaushalts ‘Next Generation EU’, 2020 
(https://www.jura.fu-berlin.de/forschung/europarecht/bob/berliner_online_bei-
traege/Paper121-Schorkopf/BOB-121-Schorkopf.pdf), p. 9, speaks of ‘legal hightech’. 
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instrument (III. below). The funds are then managed in a third stage in 
specific instruments.18 Just under 90 % of the funds are to be managed in 
the newly established Building and Resilience Facility (IV. below). The de-
sign is largely depoliticised — the EU is used as a special purpose vehicle to 
provide funds to EU Member States. This is a regression that threatens to 
call into question decades of striving for political autonomy (V. below). 
The political decision-making and entry into force of NGEU is compli-
cated by the fact that they are embedded in the negotiations on the Multi-
annual Financial Framework 2021-2027. The European Council reached 
political agreement on this framework in July 2020; however, the European 
Parliament has formulated divergent ideas. Part of the overall package is to 
be a new ‘conditionality rule’, with the help of which the disbursement of 
funds from the EU budget can be stopped if it is determined that violations 
of the rule of law in a member state have a sufficiently direct impact on the 
economic management of the EU budget or the protection of its financial 
interests or threaten to do so. The rule is intended to cover all EU funds, 
including those provided under the NGEU. It has met with opposition, es-
pecially in Poland and Hungary. The acceptance of NGEU is excluded as 
long as one of these states refuses to agree to the amendment of the Own 
Resources Decision. 

II. The amendment of the Own Resources Decision 

1. Subject of the amendments 

a. Authorisation to borrow 
There is agreement among the EU institutions that the competence to raise 
NGEU funds on the capital markets should be anchored in the Own Re-
sources Decision.19 This regulatory approach is in itself novel. In the past, 
the authorisation to issue EU bonds was consistently found in instruments 
of secondary legislation. To give just two examples: The EU's power to raise 
funds to finance the EFSM in the 2010 financial crisis was found in 

 
                                                        
18  In the negotiations on the Multiannual Financial Framework 2021-2027, a total of 48 

legislative proposals concerning existing and new programmes and funds will be dis-
cussed. 

19  COM(2020) 445 final (supra n. 12). 
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Art. 2(1) of the EFSM Regulation.20 The ‘SURE’ Regulation21 authorises the 
EU Commission in Art. 4(2) to raise a total of 100 billion euros on the cap-
ital markets. 
Never before has the EU raised funds on the capital markets on such a scale 
as is now envisaged in the NGEU. However, there is no legally compelling 
reason to provide for the authorisation to raise NGEU funds in the Own 
Resources Decision, despite the scope. In particular, the competence of the 
EU does not have to be extended or expanded for this purpose.22 Political 
reasons are decisive for choosing the path via an authorisation in the Own 
Resources Decision — although these funds are not ‘own resources’ in the 
legal sense.23 NGEU has a size and dimension that makes it politically pru-
dent not to anchor the debt competence in a secondary legal act (possibly 
even decided by a majority). The decision on own resources is taken in a 
special legislative procedure.24 The decision requires ratification by the EU 
Member States. The anchoring in the Own Resources Decision thus results 
in an increased political commitment of the EU Member States (compared 
to a secondary law authorisation as in the ‘SURE’ instrument): they must 
ratify the amendment of the decision and thus support it politically. A later 
dissociation is thus ruled out. The choice of an instrument ratified by all 
EU Member States legitimises the chosen path in a way that comes close to 
a treaty amendment. 

b. Provisions for repayment 
The NGEU funding is to be obtained by issuing EU bonds on the capital 
market. The bonds are to be repaid from the EU budget in the years 2028 
to 2058. Repayment is to be spread out over time in a continuous reduction 
process. It is legally mandatory that no more than 7.5 % of the total amount 
should be repaid in any one year. The amended Own Resources Decision 
should also stipulate that the EU Member States may be obliged to provide 

 
                                                        
20  Council Regulation (EU) No 407/2010 of 11.5.2010 establishing a European financial 

stabilisation mechanism, OJ L 118, 1; Council Regulation (EU) No 2020/672 (supra 
n. 5), OJ L 159, 1. 

21  Council Regulation (EU) No 2020/672 (supra n. 5), OJ L 159, 1. 
22  See infra II. 2. a. 
23  See infra II. 2. c. 
24  Art. 311(3) TFEU. 
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the EU with the necessary cash resources if the EU's budgetary resources 
are not sufficient to repay the loan portion of the NGEU.25 
According to the ideas of the EU Commission and the European Council, 
a decision on how the NGEU funds will be repaid will not be taken before 
2028. Both institutions want to stick to the basic structure of the EU own 
resources system for the years 2021-2027. The traditional own resources,26 
the VAT-based own resources27 and the GNI-based own resources28 are to 
remain at the centre.29 The European Council decided in July 2020 to add 
the revenue from a member state tax on non-recyclable plastic as a new 
category. The revenue from this is manageable; moreover, it will decline if 
the incentive approach is effective. Further sources of revenue30 are to be 
negotiated in the future. The European Parliament, on the other hand, 
aims to make the gradual development of further sources of revenue bind-
ing in the amended Own Resources Decision.31 In this way, it wants to en-
sure already today that the EU will have additional funds at its disposal 
from 2028 onwards to an extent that is necessary for the repayment of the 
debts taken on within the framework of the NGEU. However, the Euro-
pean Parliament cannot force the Council to adopt its ideas; it is merely 
consulted in the procedure for amending the Own Resources Decision 
(Art. 311(3) TFEU). 

c. Increase in the own funds ceiling 
Finally, the amendment to the Own Resources Decision provides for the 
ceiling for commitment appropriations and expenditure to be raised by 
0.6 % of EU27 GNI over and above the amount actually provided for 
(1.40 % of EU27 GNI; 1.46 % of EU27 GNI). This increase is to apply until 

 
                                                        
25  Art. 6(4) of the proposal in COM(2020) 445 final (supra n. 12); cf. Art. 322(2) TFEU. 
26  Customs duties, agricultural duties and sugar levies (approx. 10 % of the revenue). 
27  Share of the EU Member States' transfer tax revenue (approx. 10 % of the revenue). 
28  Uniform rate of levy on Member States' GNI (introduced by Decision 88/376/EEC; now 

approx. 72 % of the revenue). 
29  The EU also has other revenues (taxes on the salaries of EU staff; contributions from 

non-EU Member States; fines under competition law, etc.); in detail: T. Oppermann/C.-
D. Classen/M. Nettesheim, Europarecht, 9th ed. 2021, § 8. 

30  There are discussions about the revenues from the EU Emissions Trading System, the 
burden on financial transactions, an import levy on the CO2 content of imported goods 
and the like. 

31  European Parliament, Report of 3.9.2020 on the draft Council Decision on the system 
of Own Resources of the European Union, A9-0146/2020. 
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the repayment of the NGEU bonds, but at the longest until 2058. The ar-
gument is that this increase is necessary to demonstrate to capital market 
actors the EU's ability to repay the borrowed funds. The argument is 
skewed because raising the ceilings does not establish fiscal capacity. It is a 
step that opens up potential room for manoeuvre for the EU. Only a deci-
sion on the own resources to which the EU is entitled or other regulations 
on the financial amounts accruing to the EU will put the EU in a position 
to actually perform. 
The opening of sufficient room for manoeuvre under the own resources 
ceiling is a necessary but not sufficient condition for putting the EU in a 
position under fiscal constitutional law to service the bonds issued. The 
current political discussions show that so far there is no political agreement 
on how the necessary fiscal capacities of the EU are to be generated. This 
does not seem to impress the financial markets: The bonds issued to fi-
nance ‘SURE’ were oversubscribed many times. The above-mentioned in-
crease of the ceiling by 0.6 % of EU27 GNI is likely to make only a minor 
contribution to securing the EU's top rating in the issuance of the NGEU 
bonds. 
The question of whether the planned increase in the own resources ceiling 
to cover NGEU is necessary is currently being debated. Representatives of 
the EU Commission emphasise that the financial leeway is necessary in 
case the EU does not succeed in raising the funds necessary for the contin-
uous repayment of the NGEU subsidy and at the same time the EU Mem-
ber States do not repay the NGEU loans granted to them. In this case, ar-
rears could pile up that would require a financing volume of 0.6 % of the 
GNI of the EU 27 (including a safety margin). From a constitutional point 
of view, it should be noted in this context that NGEU would probably be 
unconstitutional if this scenario is so likely that it is made a practical guide-
line for action. It is much more likely that the repayment of the NGEU 
bonds will take place without any difficulties and that there will therefore 
be enormous fiscal policy leeway under the 0.6 % increased ceiling as early 
as 2028, but especially in the years from 2040 onwards.32 We will be coming 
back to this.33 

 
                                                        
32  F. Heinemann, Das Schulden-Experiment, Handelsblatt, 5.8.2020, p. 48; id., Die Über-

deckung der Next Generation EU-Schulden im Entwurf des neuen EU-Eigenmittelbe-
schlusses, statement in the context of the hearing of the Committee on EU Affairs of the 
German Bundestag of 26.10.2020, BT-Drs. 19(21)112. 

33  See infra III. 3. 
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The main significance of raising the ceiling by 0.6 % is political. The room 
for manoeuvre opened up will in future be able to be treated as a ‘union 
disposal fund’. The basic political decision to open up a fiscal policy room 
for manoeuvre for the EU amounting to 2 % of the GNI of the EU27 was 
taken with the ratification of the amended Own Resources Decision. 

2. EU legal framework 

The EU institutions aim to supplement the existing own resources system 
with a powerful parallel system of further financial resources raised by the 
EU and distributed (to a considerable extent) to the EU Member States. 
NGEU means going towards a debt-financed spending policy. The fact that 
the funds raised are not allocated to the EU for free political disposal but 
must be used for a specific purpose to ‘overcome the COVID-19 crisis’34 
does not change this, nor does the reference to the fact that the borrowing 
is to be only temporary (until 2058 at the latest). 
Does current EU treaty law permit the described fundamental transfor-
mation of the EU financial constitution? If the Own Resources Decision 
were to be regarded as EU primary law, it (and its amendments) could not 
be measured against the requirements of (other) treaty law. In the discus-
sion on European law, some voices do indeed assume that the Own Re-
sources Decision is of a treaty nature.35 In justification, reference is made 
to the ratification requirement of an amendment under Art. 311(3) cl. 3 
TFEU. Thus, the legal nature is inferred from the procedure. This conclu-
sion appears inadmissible. The difference between primary and secondary 
law is not procedural, but instrumental and material: primary law has a 
contractual quality; secondary law is enacted by the EU institutions in the 
exercise of their contractual competences. Moreover, a provision such as 
Art. 311(3) cl. 3 TFEU would not be necessary if the decision had the qual-
ity of primary law. Accordingly, the EU Own Resources Decision, which is 
adopted by an EU institution on the basis of Art. 311 TFEU, has the quality 

 
                                                        
34  Art. 3a, Art. 3b of the proposal in COM(2020) 445 final (supra n. 12). 
35  S. Magiera, in: Grabitz/Hilf/Nettesheim (eds.), Das Recht der Europäischen Union, 

2020, Art. 311 TFEU m.no. 10; A. v. Arnauld, Normenhierarchie innerhalb des pri-
mären Gemeinschaftsrechts, EuR 2003, 191 (198 f.); M. Lienemeyer, Die Finanzverfas-
sung der Europäischen Union, 2002, p. 207; M. Cervera Vallterra, El poder presupues-
tario del Parlamento Europeo, 2003, p. 406 f.; cf. also I. Härtel, Handbuch Europäische 
Rechtsetzung, 2006, p. 410: Art. 311 TFEU as a special treaty amendment procedure. 
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of secondary law.36 This corresponds to the opinion of the EU Commis-
sion.37 Nothing to the contrary can be inferred from the Lisbon decision of 
the Bundesverfassungsgericht (German Federal Constitutional Court).38 
Special requirements for consent, with which a decision is extraordinarily 
tied back into the political sphere of the Member States, do not change the 
legal quality of an EU measure — normative status and procedure are to be 
separated. It is true that since ‘Lisbon’ EU law has known cases in which 
EU institutions can change procedural rules of primary law (‘bridging 
clauses’). However, such decisions are not taken in the special legislative 
procedure; nor do they concern the enactment of substantive law. The 
power under Art. 311(3) TFEU must therefore be exercised in a way that is 
compatible with the requirements of primary law. 
How much political leeway do the EU institutions and the EU Member 
States have in this regard? The search for answers is preconditional, be-
cause constitutional questions of EU association competence, questions of 
legal-technical procedure and questions of compatibility with EU budget-
ary law arise. 

a. Debt competence of the EU 
In the light of the principle of conferral (Art. 5(1) TEU), the EU needs a 
specific power to enter into commitments on the capital market. 
Art. 311(1) TFEU states that the EU ‘shall provide itself with the means 
necessary to attain its objectives’. However, this is not an association com-
petence norm. There is no explicit authorisation to issue EU bonds in the 
TFEU. However, the written EU primary law does not contain any conclu-
sive general regulation on how the EU finances itself; nor does it exclude 
the issuance of bonds. As early as the 1970s, it became widely accepted that 
the EU could issue bonds in times of crisis in order to pass on the funds 

 
                                                        
36  U. Häde, Finanzausgleich, 1996, p. 429 ff.; id., in: Frankfurter Kommentar, 

EUV/GRC/AEUV, Art. 311 TFEU m.no. 124; C. Ohler/R. Streinz/C. Herrmann, Der 
Vertrag von Lissabon zur Reform der EU, 3rd ed. 2010, p. 88; C. Waldhoff, in: Cal-
liess/Ruffert (eds.), EUV/AEUV, Art. 311 TFEU, m.no. 5; G. Wilms, Die Reform des EU 
Haushalts im Lichte der Finanziellen Vorausschau 2007-2013 und des Vertrages von 
Lissabon, EuR 2007, 707 (710). 

37  EU Commission, The Financial Constitution of the European Union, Office for Official 
Publications of the European Communities, 2002, p. 102. 

38  BVerfGE 123, 267, m.no. 52; BVerfGE 313, 412, does speak of Art. 311(3) TFEU in the 
context of a treatment of simplified treaty amendment procedures, but does not deal 
with the nature of the provision. 
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raised as loans to Member States in need.39 This has already been pointed 
out. For borrowing operations, the EU has relied, inter alia, on Art. 122, 
Art. 143 and Art. 212 TFEU. This practice has been maintained for decades 
and must be seen as an expression of the understanding that the EU has an 
unwritten associative competence to issue such bonds. Individual legal acts 
of the EU now even provide that ‘the Commission may roll over the asso-
ciated borrowings contracted on behalf of the Union’.40 It is also recognised 
that the EU has the implicit authority to finance the acquisition of build-
ings through loans. An association competence of the EU for the issuance 
of bonds was and is undisputed — even if it is unclear whether this com-
petence is subject to quantitative limits (e.g. from Art. 310(1) subpara. 3 
TFEU).41 The fact that the EU is prevented by budgetary law from financing 
operational expenditure through debt (Art. 310(1) subpara. 3 TFEU) does 
not prevent this. 
The planned authorisation of the EU Commission to issue bonds thus does 
not extend the EU's associational competence. It is a new form of authori-
sation. From a legal point of view, the significance of the chosen form lies 
primarily in the fact that it removes the ground from possible disputes 
about the scope of an (unwritten) competence. The amended Own Re-
sources Decision also makes it clear that parallel borrowing via secondary 
law instruments is to be excluded in order to combat the Corona conse-
quences. In this respect, the chosen path brings with it a clarification of 
competence and at the same time has a restrictive effect. 

b. Own Resources Decision and Non-own Resources 
In terms of Union constitutional law, however, the chosen path does not 
prove to be completely unproblematic. The existence of an EU association 
competence does not mean that the issuance of bonds can be anchored in 
the Own Resources Decision pursuant to Art. 311(3) cl. 1 TFEU. Doubts 
exist because the funds obtained through the issuance of bonds are, accord-
ing to the general view, not own resources. Such funds do not provide the 

 
                                                        
39  K. von Lewinski, Verschuldenskompetenz der Europäischen Union, ZG 2012, 164 ff. 
40  Art. 9(3) of Council Regulation (EU) No 2020/672 (supra n. 5), OJ L 159, 1. 
41  It has never been legally or politically clarified whether other EU competences also in-

clude an implicit power to incur debt. In principle at least, it would therefore be possible 
to enable the debt envisaged for the financing of COVID-19 measures in a ‘basic act’ 
based on Art. 122(2) TFEU; this would also comply with Art. 310(3) TFEU, which re-
quires the adoption of a binding legal act for the implementation of the expenditure 
entered in the budget. 
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EU with a net inflow of assets. In addition, it is inherent in the concept of 
own resources that the funds raised flow into the EU budget and can be 
freely used there for political purposes (principle of universality).42 How-
ever, the funds raised within the framework of NGEU are explicitly to be 
used exclusively for COVID-19 consequence management. The funds 
raised through NGEU cannot therefore be declared as own resources. 
According to Art. 311(3) cl. 1 TFEU, the Council has the right to give legal 
form to the ‘system of own resources’. According to clause 2, it may create 
‘new categories of own resources’. The EU institutions argue that this 
power also includes the right to establish other (earmarked) categories of 
revenue in the Own Resources Decision. The wording ‘provisions on a sys-
tem of own resources’ also covers rules on the introduction of other (ear-
marked) revenue. In addition, the case-law of the ECJ allows a legal act to 
be based on a competence basis even if it contains provisions that actually 
have to be assigned to another basis, but are of minor importance in the 
overall view.43 
Certain doubts about the viability of this line of argument are warranted. 
Even if it is true that Art. 311(3) cl. 1 TFEU contains more than a provision 
dealing exclusively with the categories of EU own resources, this does not 
immediately lead to the conclusion that the Council is free to generate other 
EU revenue in the Own Resources Decision — especially if this also entails 
future burdens. From the wording alone, it seems strange that a decision 
to raise funds that are not to be used as own resources should be based on 
a competence concerning the system of own resources. Moreover, 
Art. 311(3) cl. 2 TFEU makes it clear that the (main) subject of the decision 
according to clause 1 is ‘categories of own resources’ — and precisely not 
other categories of revenue. It would also run counter to the sense and pur-
pose of the authorisation under Art. 311(3) cl. 1 TFEU if the Own Re-
sources Decision were to provide for a change in the EU financial consti-
tution ‘through the back door’, as it were. Art. 311(3) TFEU does not reach 
out to its own circumvention. Precisely because Art. 311(3) TFEU aims at 
the establishment of a system of own resources that is intended to open up 
political freedom, there are good reasons for an interpretation that allows 
the extension to resources that do not provide the EU with a net increase 
in assets only to an insignificant extent. 

 
                                                        
42  Art. 2, Art. 6 of the Council Decision of 26.5.2014 on the system of own resources of the 

European Union, OJ L 168, 105. 
43  Council of the European Union, Opinion of the Legal Service of 24.6.2020, 9062/20, 

para. 75 ff. 
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In addition, the authorisation to borrow provided for in the draft Own Re-
sources Decision is neither qualitatively nor quantitatively an incidental 
component of a ‘system of own resources’. It is simply an aliud to the pre-
vious financing of the EU and its Member States.44 Nor is this aliud of mi-
nor importance; it comprises sums that differ substantially and profoundly 
from the EU's previous borrowing. Borrowings will far exceed own-re-
sources-generated funds in the financial years 2021 to 2013. Efforts to de-
scribe this as a mere continuation of the existing are legal-political ‘spin’. 
In the proposal to amend the Own Resources Decision,45 the EU Commis-
sion explicitly speaks of the need for a ‘bold response’; and it describes the 
project as a ‘comprehensive plan for reconstruction in Europe’. It cannot 
be said that this is an authorisation that would be of secondary importance 
in the light of the overall regulation of the Own Resources Decision. 
The relevance of Art. 311(3) TFEU cannot be justified by pointing out that 
debt competences are necessary for the realisation of ‘Next Generation EU’. 
The conclusion from the political goal of action to the necessity of the con-
crete instrument is popular in the EU, but it does not open up competences 
and cannot justify why a competence that does not actually fit may be cho-
sen. On the basis of the argument of political necessity, the Council would 
be able to carry out any restructuring of the EU financial architecture un-
der Art. 311(3) TFEU. Accordingly, it is also inadmissible to conclude from 
the increase in the own resources ceiling (correctly provided for in the Own 
Resources Decision) that a culpability ratio can also be regulated there. The 
necessity of increasing the own resources ceiling is a consequence of the 
primary political goal of creating a debt competence.46 This consequence is 
not an argument for including the occasion under Art. 311(3) TFEU. 

 
                                                        
44  There are so far no clear answers to the question of how Art. 311(2) TFEU (special sec-

ondary legislation within the framework of EU fiscal constitutional law) is to be distin-
guished from Art. 48 TEU (amendment of the EU fiscal constitution). The Council's 
Legal Service believes that the construction chosen for NGEU must remain the ‘excep-
tion’. This seems contradictory: if the chosen construction is really in conformity with 
the Treaty, there is no reason to treat it as an exceptional case. Materially, the question 
arises as to which of the following criteria could be decisive for the delimitation: Theory 
of materiality? Contradiction to existing principles? Overall view of the amount of the 
new own resources, type of new own resources, intensity of the (political) conse-
quences? 

45  COM(2020) 445 final (supra n. 12). 
46  COM(2020) 445 final (supra n. 12); Explanatory Memorandum 1.4.3 (p. 10): ‘This in-

crease is necessary to cover the financial commitments and contingent liabilities arising 
from this extraordinary and temporary borrowing authorisation.’ 
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However, the concerns described above can be countered by the fact that 
the decision requires ratification by the EU Member States in accordance 
with Art. 311(3) cl. 1, cl. 3 TFEU. One might think that nothing can be held 
against an expanding and creative interpretation of a competence provi-
sion by the EU institutions if it is unanimously supported by the EU Mem-
ber States. In fact, this is a case in which the EU Member States suffer no 
disadvantage. The situation is different for the European Parliament. It has 
no power of co-decision on the establishment of a fault-based competence 
via Art. 311(3) cl. 1 TFEU. Nor can it control the use of funds laid down in 
the Own Resources Decision. Fundamental powers of the European Par-
liament, which are constitutive for the democratic structure of the EU, are 
thus undermined. While the European Parliament can vote to the normal 
extent when a power to impose guilt is established by a substantive act,47 it 
is left out of the loop when Art. 311(3) TFEU is applied. It is true that the 
European Parliament has a power of participation at the subordinate level 
on the formulation of the act necessary for the concrete implementation 
(‘basic act’ according to Art. 310(3) TFEU). However, in view of the pre-
liminary decisions taken in an Own Resources Decision enabling the debt, 
this has nothing to do with genuine parliamentary decision-making power. 
The ‘democratic argument’ is certainly not compelling. The EU's system of 
government assigns a peculiar place to the European Parliament 
(Art. 10(1), Art. 14(1) TEU).48 Against the background of the constitu-
tional deep structure of the EU, there are indeed good reasons for securing 
the fundamental step into the comprehensive debt capacity of the EU in 
the co-member state political (‘primary’) spaces. Even if it is always em-
phasised that this is a one-off, temporary and exceptional measure: the path 
to a future of the EU that pursues credit-financed expenditure policy has 
thus been opened. It is thought-provoking when, in the process, the Euro-
pean Parliament's opportunities to have a say, painstakingly won over dec-
ades, fall by the wayside. The attempt to react to this through inter-institu-
tional agreements only shows how precarious the chosen path is. 
It is absolutely impossible that the ECJ will stand in the way of an expand-
ing interpretation of Art. 311(3) TFEU. The substantive review of a new 
Own Resources Decision by the Bundesverfassungsgericht seems remote, 

 
                                                        
47  The EU's financial instruments based on secondary law are regularly created in the or-

dinary legislative procedure (Art. 289(1) TFEU) (cf. e.g. Art. 175(3), Art. 176-178 
TFEU). 

48  T. Oppermann/C.-D. Classen/M. Nettesheim (supra n. 29), § 16; M. Nettesheim, in: 
Grabitz/Hilf/Nettesheim (supra n. 35), Art. 10 TFEU m.no. 1 ff. 
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because the justification of an EU debt competence via Art. 311(3) TFEU 
does not represent an extension of the EU's associative competence. It is 
not the function of the ‘ultra vires’ control to secure the rights of the Euro-
pean Parliament. 

c. Limits of the debt competence? 

In contrast, the extent to which the EU may finance itself through debt is 
unclear under the Union's constitutional law. Even if one assumes that it 
has a fundamental power to issue bonds, this does not mean that it has 
unlimited powers. Art. 311(3) TFEU speaks of a ‘system of own resources’ 
and indicates that the financing of the EU and its expenditure is to be car-
ried out primarily through this form of financial resources. This is also in-
dicated by Art. 311(2) TFEU, according to which the EU budget is to be 
financed ‘wholly from own resources’, without prejudice to other revenue. 
The nature of the EU's financial constitution would be fundamentally al-
tered if the EU were to switch to a credit-financed expenditure policy. This 
would also be the case if the funds were channelled past the EU budget as 
‘external earmarked funds’. 
The exceptional scope of NGEU is justified by the fact that the COVID-19 
pandemic caused economic shocks on a scale that had previously only been 
observed in times of war. The argument of political urgency, however, can-
not per se lead to an extension of the EU's association competence. Con-
versely, one will have to conclude that the EU institutions assume that the 
EU's associative competence allows for basically unlimited indebtedness if 
and to the extent that this is politically justified in the envisaged proce-
dures. Indeed, all legal efforts to formulate numerical hard ceilings would 
stand on feet of clay. 

III. European Union Recovery Instrument 
The second level of the NGEU construction is a new ‘recovery instrument’ 
created by regulation (European Union Recovery Instrument – EURI49). 
The funds raised by the EU Commission in the amount of 750 billion euros 

 
                                                        
49  EU Commission, Proposal of 28.5.2020 for a Council Regulation establishing a Euro-

pean Union Recovery Instrument to support the recovery in the aftermath of the 
COVID-19 pandemic, COM(2020) 441 final. 
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are to be distributed through this instrument into operationally active fa-
cilities. 

1. Structure  

The instrument called the ‘European Union Recovery Instrument’ is not a 
fund. It is a mechanism by which the resources raised by the EU Commis-
sion on the basis of the authorisation in the amended Own Resources De-
cision are distributed among the various funds and programmes. Art. 2(2) 
of the EURI Regulation provides that ‘[t]he measures referred to in para-
graph 1 shall be carried out under specific Union programmes and in ac-
cordance with the relevant Union acts laying down rules for those pro-
grammes.’ According to the EU Commission,50 the EURI Regulation is to 
be based on Art. 122 TFEU without specifically designating one of the two 
(quite different) paragraphs. 
The interposition of a distribution instrument like EURI is not mandatory. 
One could make the distribution already in the Own Resources Decision, 
but then one would have to accept a considerable loss of flexibility. The 
choice of an intermediary instrument has a number of advantages. Firstly, 
on the basis of Art. 122 TFEU, action can be taken quickly — no more than 
a proposal by the EU Commission and the Council is needed. The Council 
decides by qualified majority. A co-decision of the European Parliament is 
not provided for. According to Art. 122(2) TFEU, the Parliament remains 
completely uninvolved; Art. 122(2) cl. 2 TFEU at least provides for (subse-
quent) information. Secondly, the decision can thus also be easily amended 
if it should turn out that the distribution of funds via the programmes and 
instruments is to be reorganised.51 

 
                                                        
50  COM(2020) 441 final (supra n. 49), 6. 
51  The Own Resources Decision alone provides for how the total amount of 750 billion 

euros is to be divided between loans and grants (Art. 3b(1) lit. b) Own Resources Deci-
sion (as amended)). 
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2. Basis of competence under Union law 

According to the ideas of the EU institutions, the EURI Regulation is to be 
based on Art. 122 TFEU.52 The competence conformity of the chosen ap-
proach is not completely beyond doubt. Art. 122(2) TFEU gives the Coun-
cil the possibility to provide financial assistance to an EU member state 
which is experiencing difficulties or is seriously threatened with severe dif-
ficulties caused by exceptional occurrences beyond its control.53 The eco-
nomic ‘shocks’ suffered by the EU Member States in the wake of the 
COVID-19 pandemic can easily be subsumed under this. The application 
of Art. 122(1) TFEU is not precluded by the fact that it refers to ‘a member 
state’ — parallel support measures for all EU Member States are not ruled 
out by the wording and are even required by the meaning and purpose. The 
specific concerns are linked to the fact that there is no connection between 
the consequences of the shocks and the support granted. The support is 
intended to provide incentives for a reform of the Member States' econo-
mies that goes far beyond the elimination of the immediate COVID-19 
damage. The pandemic damage is the reason for NGEU, but not the object 
of the support.  
In favour of the application of Art. 122(2) TFEU, it is argued that the word-
ing of the provision does not require a connection between the damage 
caused by the ‘difficulties’ and the objective of the support measures. This 
is correct. It would be difficult to reconcile the meaning and purpose of 
Art. 122 TFEU with an interpretation according to which the Council (on 
the proposal of the Commission) could take any difficulties of an EU mem-
ber state as a reason to provide any (non-connected) support. Those who 
argue in this way turn Art. 122 TFEU into a general clause that supple-
ments Art. 352 TFEU (in the case of ‘difficulties’). Such a delimitation of 
the provision is prohibited above all because Art. 122 TFEU allows 
measures to bypass the European Parliament; the level of legitimacy of the 
measures taken is low against the background of the overall level of democ-
racy that has been achieved in the meantime. Those who are concerned 
with the enforcement and protection of the democratic principle 

 
                                                        
52  On the background to this provision: A. de Gregorio Merino, Legal Developments in the 

Economic and Monetary Union, CMLRev. 49 (2012), 1613 (1633); U. Häde, Staatsbank-
rott und Krisenhilfe, EuZW 2009, 399 (402 ff.). 

53  B. Kempen, in: Streinz (ed.), EUV/AEUV, 3rd ed. 2018, Art. 122 TFEU m.no. 1; 
R. Bandilla, in: Grabitz/Hilf/Nettesheim (supra n. 35), Art. 122 TFEU m.no. 1 ff.; 
U. Häde, in: Calliess/Ruffert (eds.), EUV/AEUV, 5th ed. 2016, Art. 122 TFEU m.no. 2. 
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(Art. 10(1) TEU) will advocate a narrow interpretation of Art. 122(2) 
TFEU.  
In concreto, there is also no need or reason to interpret Art. 122(1) TFEU 
extensively in order to be able to act immediately on the basis of an ‘emer-
gency clause’. Without the amendment of the Own Resources Decision and 
without the establishment of the RRF facility, the ‘EURI’ construction in-
strument has no function. In the case of NGEU, there is not only time to 
seek an amendment to the Own Resources Decision. There is also time to 
create a ‘Build-up and Resilience Facility’ in the ordinary legislative proce-
dure under Art. 175(3) TFEU. Against this background, the argument that 
the ‘EURI’ reconstruction instrument must be established using emer-
gency law without the participation of the European Parliament seems 
simply nonsensical. The EU treaty-maker did well to create competences 
that enable a quick reaction outside the normal procedures. However, the 
overall construction of NGEU makes it clear that none of its parts is an 
emergency measure in the sense of Art. 122(2) TFEU.  
In the (right-wing) political discussion, every attempt is made to ascribe an 
exceptional character to NGEU.54 The Corona-induced economic situation 
is ascribed emergency quality. The reaction under Union law is described 
as a one-off, temporary and special reaction.55 The political impression that 
precedent could be ascribed to the action here and that the foundations are 
being laid for a new overall EU financial constitution is to be countered by 
all means — at least until the legal acts are in force. It corresponds to the 
narrative to base at least part of NGEU on Art. 122(2) TFEU. The fact that 
this entails circumventing the European Parliament is accepted as a side 
effect.  
Similar questions of competence would also arise if one tried to base the 
instrument of construction on Art. 122(1) TFEU. This competence provi-
sion takes second place to Art. 122(2) TFEU (‘without prejudice to any 
other procedures’). Here, too, one can assume the factual relevance: The 

 
                                                        
54  Cf. U. Hufeld, Public Hearing on Council Decisions on the EU's Own Resources System, 

statement at the hearing of the Committee on EU Affairs of the German Bundestag, BT-
Drs. 19(21)117 of 26.10.2020; F. Mayer, The proposal for a new decision on the EU own 
resources system and the Next Generation EU (NGEU) programme, statement in the 
context of the hearing of the Committee on EU Affairs of the German Bundestag, BT-
Drs. 19(21)118 of 26.10.2020 (‘... no constitutional moment’; ‘In essence, it is about a 
strictly earmarked and thus limited development programme in terms of content and 
time .... .’). 

55  Cf. e.g. EU Commission, Communication of 27.5.2020, The European Hour - repairing 
the damage and opening up prospects for the next generation, COM(2020) 456 final, 5. 
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allocation of funds provided for under the reconstruction instrument can 
be regarded as a ‘measure appropriate to the economic situation’. Although 
the Corona-related shocks are not a serious difficulty in the supply of 
goods, the TFEU makes it clear that this is only one (non-exhaustive) ex-
ample. However, in order to prevent a complete delimitation of Art. 122(1) 
TFEU, the legal consequences side of Art. 122(1) TFEU should be narrowly 
defined.56 The measures taken under Art. 122(1) TFEU should not be just 
any reaction to any difficulty — otherwise Art. 122(1) TFEU would develop 
into an all-encompassing competence that would even go beyond Art. 352 
TFEU. Difficulty and measure must be related — the measure must be seen 
as a (re)action to combat the concrete difficulty.  
One should not overestimate these doubts. It is almost a characteristic of 
the EU that provisions on competences are interpreted liberally and are not 
subject to political imperatives. Why should this be any different with 
Art. 122 TFEU? An attempt to persuade the ECJ to intervene is pointless 
from the outset. The Bundesverfassungsgericht will not intervene either: its 
‘ultra vires’ doctrine does not serve to protect the intra-unional structure 
of jurisdiction. NGEU can be read as a paradigmatic example of how EU 
policy is formed in times of crisis: negotiated by the EU Commission and 
the European Council, supported by the Council, with the European Par-
liament as observer. This corresponds to the deep constitutional structure 
of the integration association. 

3. Financial constitutional framework 
The funds raised under the amended Own Resources Decision and distrib-
uted via EURI are to be managed as ‘external earmarked funds’ bypassing 
the EU budget.57 The expenditure is not to be entered in the EU budget. 
The chosen construction is designed to avoid the obligations of Art. 310(1) 
subparas. 1 and 3 TFEU. In this way, credit-financed expenditure policy 
seems possible without conflicts arising with the requirement of balancing 

 
                                                        
56  ECJ, Judgment of 27.11.2012, Case C-370/12, EU:C:2012:756, para. 16 – Pringle: 

‘Art. 122(1) TFEU does not constitute an appropriate legal basis for any financial assis-
tance from the Union to Member States which have serious financing problems or 
which are threatened with such problems.’ One will not be able to understand the word-
ing in such a way that Art. 122(1) TFEU does not bear any kind of financial support 
(so also C. Tietje, ifo Schnelldienst 4/2010, 16 (19); S. Steiner, Die Verwirklichung des 
Solidaritätsprinzips im Unionsrecht, ZfRV 2013, 244 (247); differently U. Häde, in: Cal-
liess/Ruffert (eds.), EUV/AEUV, 5th ed. 2016, Art. 122 TFEU m.no. 6). 

57  Art. 4(1) of the Proposal for a Council Regulation in COM(2020) 441 final (supra n. 49). 
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the budget. In fact, expenditure that is ‘off-budget’ does not have to be bal-
anced in the budget by corresponding revenues. From a formal point of 
view, this is a construction that is compatible with the budget-related re-
quirements of primary law. Things may be different if one takes into ac-
count the meaning and purpose of Art. 310 TFEU. 

a. Management of the funds raised as external earmarked funds 

The decision to keep the funds raised on the credit markets not as EU own 
resources but as external earmarked funds results in them not being subject 
to the political decision on the budget. According to Art. 22 of the EU Fi-
nancial Regulation58, they are budgeted but are made available ‘automati-
cally’. In principle, this is a well-known and well-rehearsed form of funds 
management. In the past, however, the amounts involved were compara-
tively small. The management of NGEU funds as external earmarked funds 
would have the consequence that the volume of those EU expenditures for 
which the EU budget legislator has no political responsibility would be sig-
nificantly higher for years than the volume of those funds for which it is 
responsible. 
The chosen construction would have another consequence. Up to now, the 
EU used the funds it raised on the capital market through (earmarked) 
bonds either to grant loans (‘back-to-back lending’) or to acquire tangible 
assets. There was no (significant) change in its net asset position. In con-
trast, funds borrowed by the EU to finance non-repayable grants (‘borrow-
ing for spending’) are gone with the cash transfer to the recipient. The re-
sulting debt burden continues to weigh for decades and forces political de-
cisions (increasing future revenues, foregoing other expenditures, etc.). 
Debt-financed granting of subsidies creates future political decision-mak-
ing and action necessities and restricts political leeway in the future. Inci-
dentally, this is not only the case when one decides to establish a permanent 
‘debt union’, but also when one-off commitments are made that are to last 
for decades. 
The political costs associated with the chosen approach are extraordinarily 
high. Substantial financial flows will bypass the EU budget legislator with-
out it being able to exercise any power or having to assume any political 
responsibility. At the same time, the (not merely political) obligation to 

 
                                                        
58  Regulation (EU, Euratom) No 2018/1046 of the European Parliament and of the Coun-

cil of 18.7.2018 on the financial rules applicable to the general budget of the Union, OJ 
L 193, 1. 
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service the repayment obligations entered into by issuing bonds is imposed 
on the EU budget legislator. The Council is thus making a deal at the ex-
pense of the EU budget legislator – and thus at the expense of the European 
Parliament. The fact that the Members of the European Parliament are pre-
pared to accept this extraordinary burden on their future political room for 
manoeuvre has not only to do with the size and urgency of the political 
imperatives for action. One hears that they are only prepared to accept 
NGEU as an intermediate step on the way to a budget-supported debt au-
thority. 
However, this is not about a political assessment but about determining the 
legal scope for action. 

b. EU budgetary treaty law 
The decision on how the EU manages and spends funds raised and spent 
is not a decision of free political discretion. EU primary law contains de-
tailed rules in this regard. The management of funds provided for in the 
EURI and implemented in the RRF must in particular be compatible with 
Art. 310 f. TFEU. 

aa. Requirement of completeness pursuant to Art. 310(1) TFEU 

Pursuant to Art. 310(1) TFEU, all revenue and expenditure of the Union 
must be entered in estimates for each financial year and entered in the 
budget.59 The requirement of completeness aims at making the overall fi-
nancial situation of the European Union transparent. Roland Bieber para-
phrases it as follows: ‘The requirement for comprehensive estimates of all 
revenue and expenditure is intended to ensure that the budget provides an 
overview of the entire financial situation of the Union at all times.’60 

 
                                                        
59  On this point ECJ, Judgment of 31.3.1992, Case C-284/90, Council v. EP, [1992] ECR I-

2277, para. 26; ECJ, Judgment of 30.6.1993, Cases C-181/91 and C-248/91, EP v. Coun-
cil and EP v. Com, [1993] ECR I-3685, paras. 26, 30 (cf. also GA Jacobs, Opinion of 
16.12.1992 in Cases C-181/91 and C-248/91, para. 41); ECJ, Judgment of 2.3.1994, Case 
C-316/91, EP v. Council, [1994] ECR I-625; T. Henze, Aufgaben- und Ausgabenkom-
petenz der Europäischen Gemeinschaft und ihrer Mitgliedstaaten im Bereich der Ent-
wicklungspolitik, EuR 1995, 76. 

60  R. Bieber, in: von der Groeben/Schwarze/Hatje (eds.), Europäisches Unionsrecht, 7th 
ed. 2015, Art. 310 TFEU m.no. 4.; cf. also M. Niedobitek, in: Streinz (ed.), EUV/AEUV, 
3rd ed. 2018, Art. 310 TFEU m.no. 40: ‘The principle of completeness supplements the 
principle of budgetary unity (with the prohibition of visible subsidiary and special 
budgets) with the prohibition of non-visible special funds or so-called black funds.’ 
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This primary law obligation is binding for the Union institutions and can-
not be removed by enacting secondary law. The primary law obligations 
are not removed by the fact that the EU budget legislator has created room 
to manage funds bypassing the EU budget. The decisive factor is therefore 
not (only) whether the management of funds envisaged in NGEU can be 
reflected in the EU budget regulation. Rather, it is decisive whether the 
planned path is compatible with Art. 310(1) TFEU.  

(1) Back-to-back-Lending 
According to previous practice, it is permissible to manage loans issued to 
EU Member States or other recipients bypassing the EU budget if the nec-
essary funds have been obtained by borrowing from the EU (‘back-to-back 
lending’). The reason given is that such operations are ‘neutral’ in budget-
ary terms. The same applies to the acquisition of real estate on credit. The 
obligations are offset by the tangible assets acquired. According to Art. 4(3) 
of the EU Financial Regulation 200261, therefore, it was not the cash flow 
from an EU borrowing and lending operation that had to be entered in the 
budget, but only the guarantee arising from it (so also Art. 7(2) of the EU 
Financial Regulation 201262). From a political and legal point of view, this 
can be justified by the fact that the EU has no political room for manoeuvre 
when passing on the financial resources raised through borrowing as loans. 
In budgetary terms, the amounts appear as a ‘transitory item’ that only bur-
dens the EU with regard to the repayment risk. Art. 35(1) of the EU Finan-
cial Regulation 2012 provided for the Union's borrowing and lending op-
erations in favour of third parties to be listed in the annex to the budget for 
reasons of ensuring transparency and democratic controllability.63 These 
rules are no longer included in the current EU budget regulation. However, 
political practice has not changed. In part, it meets with criticism from Eu-
ropean law scholars.64 

 
                                                        
61  Council Regulation (EC, Euratom) No 1605/2002 of 25.6.2002 on the Financial Regu-

lation applicable to the general budget of the European Communities, OJ L 248, 1. 
62  Regulation (EU, Euratom) No 966/2012 of the European Parliament and of the Council 

of 25.10.2012 on the Financial Regulation applicable to the general budget of the Union 
and repealing Council Regulation (EC, Euratom) No 1605/2002, OJ L 298, 1. 

63  Further details in Art. 49(1) lit. d) EU Financial Regulation 2012. 
64  R. Bieber, in: von der Groeben/Schwarze/Hatje (eds.), Europäisches Unionsrecht, 

7th ed. 2015, Art. 310 TFEU m.no. 6: ‘However, since the borrowings formally accrue 
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the budget and with regard to the powers of the budgetary authority’; cf. already 
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This established practice can also be used for the loan portion of NGEU 
(360 billion euros). According to this, it is compatible with Art. 310(1) 
TFEU if the funds passed on as loans to the EU Member States are not en-
tered as revenue and expenditure in the EU budget, but only as external 
earmarked funds. 

(2) Borrowing-to-spend 
In contrast, it seems problematic not to treat the share of NGEU, which is 
awarded as non-repayable grants and is in total 390 billion euros, as ex-
penditure within the meaning of Art. 310(1) TFEU. 
As a starting point, it should be noted that the TFEU does not define the 
term ‘expenditure’. There is also no definition in the EU Financial Regula-
tion. According to general financial terminology, subsidies and other non-
repayable grants are ‘expenditure’. The amended Own Resources Decision 
rightly states that subsidies are ‘expenditure’.65 In other programme areas 
this is also beyond question. The EEC Treaty already provided that the Eu-
ropean Social Fund was to be managed under the financial and budgetary 
rules of Community law. The other funds (e.g. European Agricultural 
Guidance and Guarantee Fund66; European Regional Development Fund67; 
European Social Fund68) are also explicitly entered in the general budget. 
As is well known, there are also exceptions: the European Development 
Fund (EDF) for the OCTs and ACP countries69 is still not included in the 
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67  Art. 2(3) of the Council Regulation (EEC) No 724/75 of 18.3.1975 establishing a Euro-
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the title of the Fund ...’. 

68  Art. 162-164 TFEU. 
69  Cf. e.g., Partnership Agreement between the members of the African, Caribbean and 
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EU budget. However, the EU Commission70 and the European Parlia-
ment71 have been working for a long time to eliminate this deficit; the 
amended Own Resources Decision now provides for its inclusion. There-
fore, the special position of the EDF cannot be ascribed a precedent func-
tion, especially not for an expenditure volume of 390 billion euros. 
In order to justify a circumvention of the provisions of Art. 310(1) TFEU, 
reference cannot be made to the (amended) Own Resources Decision. This 
decision has the quality of secondary law and cannot amend Art. 310(1) 
TFEU, nor can it exempt from the obligation to comply with a provision 
of primary law. The fact that the EU Financial Regulation makes it possible 
to manage funds in the EU budget cannot determine the interpretation of 
Art. 310(1) TFEU either. If the grants under NGEU are ‘expenditure’ 
within the meaning of Art. 310(1) TFEU, then they must be entered in the 
(politically accountable) EU budget — regardless of where the funding 
comes from. 
There are weighty reasons for a comprehensive understanding of the con-
cept of expenditure in Art. 310(1) TFEU. Only in this way can the compre-
hensive political control of EU expenditure policy by the European Parlia-
ment be ensured; and only in this way can a sufficient level of responsibility 
and control be ensured in accordance with the model of democratic legiti-
macy formulated in Art. 10 TEU.72 This is the only way to avoid non-trans-
parent side budgets and hidden coffers. And only in this way can an ade-
quate picture of the overall budget situation of the EU be obtained, which 
is incomplete without the representation of the (credit-financed) expendi-
tures of 390 billion euros made by NGEU. The annual reports that the EU 
Commission produces on the EU's borrowing activity cannot replace the 
transparency of the EU budget.73 Nor can the democratic argument be 

 
                                                        

part, signed in Cotonou on 23.6.2000, OJ L 317, 3; Decision No 1/2013 [2013/321/EU] 
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framework 2014-2010, COM(2016) 603 final, 17. 
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countered by the fact that the European Parliament's involvement will take 
place at a subordinate level in the decision on the concrete financing facil-
ity. First, the European Parliament has no right of co-decision, at least with 
regard to the ‘European Union Recovery Instrument’ (legal basis of 
NGEU), which is to be based on Art. 122 TFEU. Only in the concrete im-
plementation in the RRF can the Parliament co-decide according to 
Art. 175 TFEU. Secondly, participation in the adoption of a basic legal act 
(Art. 310(3) TFEU) does not correspond to annual budgetary control.  
The legal literature stresses the importance of the principle of complete-
ness. Siegfried Magiera, for example, after dealing with the EU's borrowing 
and lending transactions, the European Investment Bank and the ECB, 
states: ‘Further exceptions to the principle of completeness, however, do 
not appear permissible unless they arise directly from contract law.’74 
The political reasons behind the decision to bypass the grant component 
of NGEU from the EU budget as external earmarked expenditure are of 
course obvious. If the requirement of Art. 310(1) TFEU were to be ob-
served, the consequence would be that the expenditure entered in the 
budget would have to be balanced on the revenue side (Art. 310(1) TFEU). 
The EU institutions have always emphasised that debt financing of the 
budget is incompatible with Art. 310(1) subpara. 3 TFEU. In 2015, the EU 
Commission stated in an answer to a parliamentary question: ‘(...) as re-
gards the obligation to balance the EU budget, the consistent interpretation 
over time of [Art. 310 TFEU] is that the EU budget cannot be balanced by 
issuing public debt.’75 According to Art. 17(2) of the EU Financial Regula-
tion, ‘The Union and the ... Union bodies shall not have the power to bor-
row within the limits of the budget.’76 However, this understanding of Art. 
310 TFEU is not mandatory. A debt-financed budget (expenditure) policy 
of the EU would probably be compatible with Art. 311(2) TFEU in con-
junction with Art. 310(1) subpara. 3 TFEU, but would then have to be re-
flected in the EU Financial Regulation. 

 
                                                        
74  S. Magiera, in: Grabitz/Hilf/Nettesheim (supra n. 35), Art. 310 TFEU m.no. 32 with 
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bb. Requirement of budgetary balance pursuant to Art. 310(1)          

subpara. 3 TFEU 

According to Art. 310(1) TFEU, the budget of the EU must not only in-
clude all revenues and expenditures of the Union (requirement of unity 
and completeness of the budget); it must be balanced in terms of revenue 
and expenditure (requirement of budgetary equilibrium). 
The construction chosen in EURI seems to avoid tensions and conflicts 
with this requirement. First, it can be pointed out that Art. 310(1) TFEU 
does not establish a fundamental prohibition of indebtedness on the part 
of the EU; secondly, that the chosen construction does not amount to fi-
nancing budget-relevant expenditure with borrowed funds and thirdly, 
that the allocation of the borrowed funds as external earmarked funds does 
not affect the balance of revenue and expenditure in the respective concrete 
budget. The argument can also be formulated differently: a construction 
that amounts to managing the funds bypassing the budget has no budget-
relevant liquidity effect and cannot affect budgetary management under 
Art. 310(1) TFEU. 
Is it possible to make it that simple? A substantive understanding of 
Art. 310(1) subpara. 3 TFEU amounts to prohibiting EU policy from pur-
suing a programme and budget policy that incurs current burdens in the 
expectation of receiving the necessary funds for this purpose in the future. 
EU borrowing and lending transactions do not conflict with this material 
understanding of the requirement to balance the budget. When the EU 
borrows funds that are passed on to third parties as a loan (‘back-to-back 
lending’) and which must then be retained at the time the bond matures, 
the EU does not enter into a ‘bill of exchange on the future’. Such opera-
tions are indeed neutral under budgetary law (subject to contingent liabil-
ities arising from the repayment risk (Art. 2(9) of the EU Budget Regula-
tion77: ‘budget guarantee’)). The same applies to the acquisition of real es-
tate on credit. However, the situation is different for non-repayable grants 
that the EU finances through bonds to be redeemed in the future. By defi-
nition, the EU does not acquire any claims against the receiving EU mem-
ber state. Nor does it acquire any claims against other EU Member States 
or against the entire group of EU Member States by awarding the grant. 
The grant is not matched by the acquisition of a counterclaim or an asset. 
The fact that the EU Member States are politically, and perhaps even legally 
via Art. 4(3) TEU, obliged to provide the EU with the funds required for 
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the repayment of the bonds in the future does not change the burden asso-
ciated with the granting of funds. The obligation of the EU Member States 
to make additional contributions, as provided for in Art. 6(4) of the 
amended Own Resources Decision, is also not a present asset. The granting 
of subsidies within the framework of EURI is thus undoubtedly not ‘neu-
tral’ in budgetary terms. 
In concrete terms, this means that the bond-financed funds of EURI, which 
are passed on to the EU Member States via loans, are indeed ‘neutral’ in 
budgetary terms and therefore do not raise any concerns with regard to 
Art. 310(1) subpara. 3 TFEU. Here, the EU acquires legally effective and 
economically substantial repayment claims against the EU Member States. 
The situation is different for those funds that are granted to the EU Mem-
ber States as non-repayable grants.  
These transactions will not be materially settled in the same budget year. 
Rather, as is also expressed in the amended Own Resources Decision, the 
EU expects to discharge these burdens in the partly distant future. 
Of course, it would be conceivable to reinterpret Art. 310(1) TFEU in this 
situation. In particular, one could postulate that the requirement of balanc-
ing the budget does not in principle cover liabilities. This interpretation 
would allow the EU to take on unlimited debts without ever having to bal-
ance the budget. In fact, however, it would be an interpretation of 
Art. 310(1) TFEU that would lead the provision and the concern it pursues 
ad absurdum. 
It also seems conceivable to reduce the requirement of balancing the budget 
in Art. 310(1) TFEU to a mere principle and to provide for exceptions. This 
is the direction of the claim that is heard time and again in the political 
arena that the granting of non-repayable subsidies financed by credit 
should be permissible in a crisis situation as an exception, even if it is not 
neutral from a budgetary point of view. Such approaches would then try to 
demonstrate that the debt-based grant provided for in EURI was indeed 
one-off, temporary and exceptional and justified by the particular circum-
stances. They would possibly also try to protect themselves by saying that 
no ‘slippery slope’ is discernible. Whether one believes this is then a ques-
tion that can be left to political decision. What is legally decisive, however, 
is that Art. 310(1) subpara. 3 TFEU does not permit any exceptions from 
the unambiguous wording, that it is not merely a principle and that the rule 
does not permit ‘one-off’ deviations any more than it permits permanent 
deviations. 
The realisation of EURI will result in the EU bearing financial burdens for 
decades that go far beyond the nature and scope of what is provided for in 
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the framework of the normal budget. To describe these burdens as ‘neutral’ 
or at any rate not to regard them as budget-relevant in the sense of 
Art. 310(1) TFEU runs counter to the sense and purpose of the provision. 
In a community based on the rule of law, political imperatives for action 
should not be a reason to accept damage to the EU budgetary constitution 
as collateral damage of action. On a different note, the ECJ is not expected 
to protect this budgetary constitution; it will not stand in the way of the 
measures. 

cc. Safeguarding budgetary discipline pursuant to Art. 310(4) TFEU 

According to Art. 310(4) TFEU, the EU may not adopt legal acts which 
‘may have appreciable implications for the budget without providing an 
assurance that the expenditure arising from such acts is capable of being 
financed within the limit of the Union's own resources ...’. In this way, the 
treaty-maker wants to ensure that the EU maintains ‘budgetary discipline’. 
The provision makes it clear that the EU's operational expenditure may not 
be financed by loans but from its own resources. This is now to be explicitly 
provided for in the amended Own Resources Decision (Art. 3a new ver-
sion.). 
EURI's construction would be readily compatible with Art. 310(4) TFEU if 
the EU had the assurance that the non-repayable grants provided for in the 
‘Reconstruction and Resilience Facility’ could actually be financed from 
own resources. A narrow and restrictive understanding of this provision 
would lead to the conclusion that the construction chosen by EURI is in-
admissible. It is obvious that the expenditure made in the facility is not fi-
nanced by own resources (but by bond issuance). However, such an under-
standing of the provision is not mandatory or even preferable. It must be 
taken into account that Art. 310(4) TFEU does not speak of the expendi-
ture being financed ‘directly from own resources’ of the EU. The use of the 
term ‘framework of own resources’ allows for an understanding according 
to which credit financing of expenditure is permissible if it is only ensured 
that the repayment of the credits is possible through own resources. 
If one understands the term ‘ability’ in the sense of an abstract possibility, 
this requirement is undoubtedly met. For the abstract possibility of retain-
ing the debts taken on within the framework of NGEU until 2058 via the 
EU's own-resources-financed budget obviously exists. One can then also 
speak of the EU having the ‘guarantee’, since this abstract possibility exists. 
The price of this reading of Art. 310(4) TFEU, however, would be that the 
goal of securing budgetary discipline would no longer be realised. Teleo-
logically, it seems imperative to relate the concept of ‘ability’ not only to 
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abstract possibilities, but to concrete scenarios for action. In other words: 
The acting EU institutions must have the ‘guarantee’ that the expenditure 
will actually be financed from their own resources. The necessary guaran-
tee exists without doubt if the EU plans expenditure that is entered in the 
current budget and financed by own resources (Art. 310(1) subpara. 2 
TFEU). The guarantee also exists if expenditure is planned that is included 
in the current Multiannual Financial Framework; after all, Art. 310(4) 
TFEU refers to the concept of the multiannual financial plan (Art. 312 
TFEU). The situation is different when it comes to longer-term debt be-
yond the current Multiannual Financial Framework. The EU does not have 
a ‘guarantee’ that the (credit-financed) expenditures foreseen under the 
‘Reconstruction and Resilience Facility’ can be financed from own re-
sources in budgets from 2028 onwards. The Own Resources Decision can 
be changed at any time; it is political practice that it is redrafted at the be-
ginning of the term of a new MFF. In this respect, there is no more than a 
political hope on the part of the EU that sufficient own resources will be 
made available in the coming decades to be able to service the bonds that 
fall due. The fact that the amended Own Resources Decision provides that 
the EU Member States are legally obliged to make up cash deficits (Art. 6(4) 
of the Decision as amended) is irrelevant here. This is because these obli-
gations to make additional payments do not constitute own resources. 
Art. 310(4) TFEU safeguards basic fiscal policy decisions of the treaty-mak-
ing EU Member States. According to Art. 311(3) TFEU, the EU Member 
States retain the power to decide within which framework the EU's ex-
penditure should move. The EU institutions are not supposed to under-
mine this decision-making power by creating instructions and providing 
for expenditures that are not covered by the Own Resources Decision. 
There is no direct danger to the decision-making prerogative of the Mem-
ber States under Art. 311(3) TFEU if the Council and ratifying EU Member 
States create the basis for debt-financed expenditure by explicitly amend-
ing the Own Resources Decision. What is affected, however, is the political 
room for manoeuvre of future own resources decision-makers – politically, 
they have no choice but to make own resources available to an extent that 
makes it possible to service the commitments entered into. However, this 
is no longer a problem of EU budgetary discipline, but a problem of the 
possibilities and limits of a self-commitment of the Council and the EU 
Member States. We will have to come back to this. 
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c. The principle of democracy and the position of the budgetary 

legislator 
The EU claims to base its functioning on principles of representative dem-
ocratic governance (Art. 10(1) TEU). It is founded on the value of democ-
racy (Art. 2 cl. 1 TEU). These abstract declarations are given concrete form 
in the special provisions of primary law. One of the fundamental design 
decisions of the Treaty is that the European Parliament and the Council are 
the holders of budgetary powers (Art. 14(1) cl. 1 TFEU, Art. 16(1) cl. 1 
TFEU). This is a central element of democratic decision-making power in 
the EU. Impairments of this decision-making power not only change the 
institutional balance, but also attack the democratic foundations of the EU. 
Such impairments affect the constitutional foundations of the EU. 
The decision of the own-resources decision-maker to provide for credit-
financed flows of funds bypassing the EU budget would not affect the po-
sition of the EU budget legislator if it did not have any consequences for 
the EU budget. This is actually the case with back-to-back lending — here 
it can be assumed that the risk of default is so low that there is no relevant 
impairment of the budgetary legislator (including the EP) with regard to 
Art. 10(1) TEU. In contrast, it is inherent in the structure of NGEU that 
the credit financing of non-repayable grants will cause a considerable bur-
den on future budgetary legislators (Art. 314 TFEU). Moreover, it is certain 
that the repayment obligation will result in a restriction of political free-
dom; these are not merely contingent scenarios. 
The problem cannot be dismissed by pointing out that the instruments are 
secured by Union and constitutional law. In any case, the action of the 
own-resources deciding Council causes a shift in the institutional balance 
between the EU budgetary legislator and the Council — to the detriment 
of the European Parliament. In view of the fact that the Own Resources 
Decision constitutes secondary law, this shift in the institutional balance 
cannot be justified with a reference to the treaty-making power of the 
Member States. 
There are no precedents for the restriction of the EU budgetary legislator 
brought about by NGEU. The budgetary dimension of the principle of de-
mocracy and the legal position of the EU budgetary legislator have not yet 
received any significant interpretation in the case law of the ECJ. Obvi-
ously, it will be possible for experienced lawyers to show why it can be com-
patible with democracy and the political decision-making prerogatives of 
the budget legislator that a burden of no less than 750 billion euros is im-
posed on future EU budgets. It would be conceivable, for example, to argue 
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that the current EU budget legislator cannot claim protection against fu-
ture burdens, whereas future EU budget legislators would have to recognise 
the already existing obligations as a legacy burden. It would also be con-
ceivable to cast doubt on the burden effect in quantitative terms and to re-
fer to the repayment period stretched out over many years. Finally, it would 
be conceivable to assume that the position of the budgetary legislator (se-
cured in Art. 10(1) TEU) is affected but not impaired. 
Politics and law have a peculiar relationship to each other in the EU. Actual 
and supposed political needs for action determine the understanding of the 
constitutional foundations in a way that is not (or not everywhere) known 
in the state context. A court that sees itself as a ‘motor of integration’ can-
not help but interpret constitutional law in the sense of an enabling instru-
ment. It is therefore not difficult to predict that the ECJ could find reasons 
and show ways why the burdens on future EU budgets associated with 
NGEU are legally unobjectionable. It will emphasise the democratic im-
portance of politically accountable and democratically bound back budg-
etary legislation, but then find reasons why in concreto a burden on the EU 
budget should be possible without this being decided, legitimised and ac-
counted for in the political forums provided for this purpose. In all likeli-
hood, references to the uniqueness, exceptionality and urgency of the po-
litical action will play a role. EU budgetary constitutional law would then 
only apply as a rule that is superseded in exceptional situations. 
Such efforts are not convincing. The burdensome effect of NGEU on the 
EU budget legislator is unprecedented, unique in size and profound in na-
ture. The construction laid out in NGEU amounts to a major shift in the 
institutional balance between the EU budget legislator and the Council. Ef-
forts to give the European Parliament a say in the management of funds 
through an inter-institutional agreement do not change this shift; they are 
on a different (downstream) level. In view of the Union's principle of de-
mocracy, it is contradictory to prohibit the EU budget legislator from fi-
nancing expenditure from the budget by borrowing, but at the same time 
to accept that the Council places burdens on the budget legislator that will 
take decades to deal with. The situation is aggravated by the fact that the 
EU budget legislator has not been able to participate in the determination 
of the purpose for which the funds are to be used, the repayment of which 
is to be imposed on it; this determination is also to be made, at least in 
principle, in the amended Own Resources Decision. At this point, the es-
sential difference to a procedure that provides for the power to incur debt 
in the substantive instrument becomes apparent: here, the Council and the 
European Parliament are involved in the process of the substantive legisla-
tion according to the rules of the respective legislative procedure. From this 
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point of view, it can be assumed that the construction chosen in NGEU is 
not covered by the existing treaty structure as far as ‘borrowing for spend-
ing’ is concerned. 
The lack of democratic legitimacy of this budgetary decision cannot be 
compensated for by the Member States, i.e. the national parliaments 
(Art. 311(3) TFEU), as this can only be added and does not change the fact 
that the European Parliament bears the budgetary responsibility of the EU. 

IV. Recovery and Resilience Facility 
Finally, at the operational centre of NGEU is a new financial facility (‘Re-
covery and Resilience Facility’). Almost 90 % of NGEU funds are to be 
managed in this facility. The RRF will be joined by other facilities and in-
struments. In particular, it is planned to channel funds into the ‘REACT-
EU’ instrument (Recovery Assistance for Cohesion and the Territories of 
Europe). The budget is to comprise approximately 58 billion euros, which 
will flow into the European Regional Development Fund (ERDF), the Eu-
ropean Social Fund (ESF) and the Fund for Aid to the Most Deprived 
(FEAD) in the years 2020 to 2022. To this end, it is envisaged to amend 
Regulation (EU) 1303/2013 to allow for an effective and flexible response 
to the COVID-19 damage. The proposed amendment is accompanied by 
proposals to establish a Coronavirus Response Investment Initiative (CRII) 
and a Coronavirus Response Initiative Plus (CRII+).  

1. Structure 
The ‘Reconstruction and Resilience Facility’ (RRF) is designed to make a 
total of 672.5 billion euros available to EU Member States, 312.5 billion 
euros as non-repayable grants and 360 billion euros as loans. The RRF 
funds are to be distributed in the years 2021 to 2023. 70 % of the funds are 
to be disbursed in 2021 and 2022. 
The allocation key of the RRF differs between the grant component and the 
loan component. With regard to the grant component, 70 % of the availa-
ble funds (312.5 billion euros) are to be allocated according to a key that 
takes into account the population size of the member state concerned, the 
inverse measure of GNP per capita and the annual unemployment rate 
over the last five years (2015 to 2019). The key is based on the EU average 
in each case. For the remaining 30 % of the funds, the key is adjusted: in-
stead of the unemployment rate from 2015 to 2019, it will be based on the 
GNP loss in 2020 and on the total GNP loss in 2020 and 2021. With regard 
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to the loan portion of the RRF, it is stipulated that the total volume of loans 
that may be granted to an EU member state may not exceed 6.8 % of its 
GNP. Under special circumstances, an increase is conceivable if funds are 
available. Taking into account that not all EU Member States have less fa-
vourable financing conditions on the capital markets than the EU, RRF 
loans are not of interest to all EU Member States.  
The governance structures of at least one of these facilities (‘Recovery and 
Resilience Facility’) are currently subject to political negotiations. The 
question of how to ensure that the grants and loans granted are also used 
in a sustainable and growth-promoting manner is the subject of a primarily 
political-economic discussion.78 The role of the European Parliament is 
also the subject of controversy. 
An unresolvable tension is inherent in the construction of the RRF. On the 
one hand, the EU Member States are promised fixed shares of the facility's 
funds according to a key that is based on relative economic development. 
The EU Member States have long since booked ‘their’ shares politically. 
Some EU Member States use them as ‘collateral’ to raise funds on the cap-
ital markets. On the other hand, the funds are only to be granted to the EU 
Member States if they develop eligible projects in ‘development and resili-
ence plans’. Moreover, the funds are to be granted only to the extent nec-
essary for the implementation of these plans. Overpayments and waste are 
to be prevented, as is corruption. According to this, there is precisely no 
definite entitlement to the granting of a fixed share of the RRF funds. There 
is much to be said for the assumption that each EU member state will re-
ceive ‘its’ share even if the plans drawn up are not sufficiently effective. 
Meanwhile, the idea that NGEU has no real conditionality and that EU 
Member States do not compete for the funds has long been accepted. 
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2. Goals  

The goals of the Recovery and Resilience Facility are vague. The only thing 
that is certain is that it is not about supporting the elimination of immedi-
ate pandemic damage or strengthening the health systems of Member 
States. The members of the European Council have formulated a plurality 
of goals; moreover, the description of the goals is so broad that the desired 
target states remain diffuse and vague. Allow me to quote: 

‘The Facility's general objective should be, in the aftermath of the COVID-19 
crisis, to promote the promotion of economic, social and territorial cohesion. 
For that purpose, it should contribute to improving the resilience, growth 
potential and adjustment capacity of the Member States, mitigating the social 
and economic impact of the crisis, and supporting the green transition to-
wards achieving the most recent Union's 2030 climate targets and complying 
with the objective of EU climate neutrality by 2050 and the digital transitions 
aimed at achieving a climate neutral Europe by 2050, thereby contributing to 
the upward economic and social convergence, restoring and promoting sus-
tainable the growth potential and the integration of the economies of the Un-
ion in the aftermath of the crisis, and fostering employment creation.’ 

It is as if the overall objective of RRF is to ‘promote the common good’. 
The formulated goals are also partly in competition; in other words, they 
cannot always be realised without conflict. What is required is a political 
concretisation of the desired target states, which can only take place on the 
basis of prioritisation and selection decisions. 

3. Decision-making structures 
The most urgent question at present is therefore in which framework and 
according to which criteria the allocation of RRF funds will be decided. The 
European Council decided that this should be decided within the frame-
work of the ‘European Semester’. The EU Commission claims that the 
framework of objectives in which the EU Member States formulate their 
‘resilience and recovery plans’ should be specified ex ante in such a way 
that the EU Member States move within clearly defined corridors when 
formulating their plans.79 The EU Commission's approach amounts to a 
top-down process. The EU Member States must be concerned to write their 
plans in a way that pleases the EU Commission. In the ‘ideal case’, this 
means that the plan can be easily written into the prescribed forms. The 
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danger is that existing programmes or new projects are (re)formulated in 
such a way that they fit into the corridors fixed by the EU Commission 
without being supported by corresponding political will. At the implemen-
tation level, this could lead to inefficiency, waste or even corruption. 
Of course, the EU Commission has no choice but to define the target cor-
ridors rather broadly — if only because the starting position and the chal-
lenges in the individual EU Member States are extremely different. This 
opens up political room for negotiation in which two strong sides meet: the 
EU Commission, because it has to approve the plans and thus decides 
whether the grants and loans will flow, and the EU Member States, which 
according to the basic concept of NGEU can expect to receive ‘their’ share 
in any case, no matter how good or bad the plans submitted are. The EU 
Commission has no choice but to wave through the vast majority of plans 
if it does not want to call into question the basic legitimacy of the NGEU 
instrument. Certainly, it will occasionally hesitate and occasionally reject a 
plan. In this way, it will show that it is not prepared to accept everything. 
However, in view of the time pressure to act, these can only be a few cases. 
In the political economic debate, this approach has met with criticism.80 
Two objections are relevant: on the one hand, it is objected that the formu-
lation of broad macroeconomic objectives on the part of the EU is not very 
efficient. There is a danger that RRF support is granted without it being 
clear what the support is for, and thus without it being possible to clearly 
decide whether the support has achieved its objective. The conditionality 
of the granting of funds cannot be meaningfully enforced in this way. On 
the other hand, an objection is that the approach deprives the EU Member 
States of the necessary leeway to decide on their own priorities (subsidiar-
ity). The technocratic specifications of target corridors may reflect the pri-
orities of the EU Commission: However, NGEU is an instrument to stim-
ulate and release the political forces of the EU Member States. 
In this respect, it is worth considering leaving it up to the EU Member 
States to define the sectors in which they want to use the RRF funds and 
the basic concerns themselves. They should specify whether and to what 
extent they would rather use the funds to which they are entitled for the 
climate-neutral restructuring of an economic sector, for a reform of the 
education system, for the promotion of clusters of the digital economy or 
for other purposes. The EU Commission should ask the EU member state 

 
                                                        
80  J. Pisani-Ferry, European Union Recovery Funds: Strings Attached, but not Tied up in 

Knots, Bruegel Policy Contribution 19, 2020 (https://www.bruegel.org/2020/10/euro-
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to explain which concrete goals it is aiming for in each case and check them 
for compatibility and plausibility with the Union as a whole. If necessary, 
it could impose conditions on the EU member state, the realisation of 
which seems unavoidable or at least sensible in order to achieve the goal. It 
should grant the funds on condition that the concrete objectives are also 
realised. It should reserve the right to demand repayment if it can be seen 
that the objectives have been sufficiently achieved. 
This approach would combine two concerns: EU Member States would 
have the freedom and responsibility to define independently what they 
want to use RRF funds for; they would not have to operate within a prede-
fined framework. The concern of being confronted with ‘comprehensive’ 
or ‘strict’ conditionality provisions would be unjustified at this level even 
in its basic approach. At the same time, however, the approach would also 
ensure that EU Member States would have to take their word for it: if they 
were to use the funds inefficiently and without results, waste them or even 
allow them to seep into corrupt milieus, they would have to pay them back. 
These funds could then be passed on to states that have managed effi-
ciently.  

V. The EU as a special purpose vehicle for borrowing and 
on-lending funds 

The above analysis paints a thought-provoking picture. From the point of 
view of political efficiency, NGEU proves to be a successful project. It has 
three main effects: 
The transition to debt-financed EU spending policy shifts burdens into the 
future. The (current) recipients of the grants pass on the responsibility for 
repaying the funds (in the future) to a future generation. So far, it is not 
possible to assess with certainty whether the RRF funds will have economic 
effects from which these generations will benefit adequately. In the mean-
time, political concerns are being voiced that the funds will flow into to-
day's consumption, thus creating intergenerational equity issues. 
Tapping the EU's fiscal potential also means that the EU Member States do 
not have to raise funds themselves on the chapter market. The rules of the 
Stability and Economic Pact are thus circumvented; there is no provision 
for the EU debt to be included in the debt of the EU Member States accord-
ing to the rules of the ‘six-pack’. The fiscal policy leeway is thus expanded. 
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Finally, there is a significant transfer element built into NGEU. The ratio 
between the amount of funds disbursed as a grant and the share of the EU 
budget burden differs significantly. 
At the same time, however, NGEU is wreaking havoc in the deep constitu-
tional structure of the EU. In an attempt to harness EU fiscal potential for 
the benefit of EU Member States, important structural principles of EU 
primary law are compromised. NGEU serves to provide capital to EU 
Member States — predominantly as a grant, to a lesser extent as a repayable 
loan. The construction makes it possible to avoid the discussions that have 
been going on since 2010 about EURO bonds and the like. There is no di-
rect external liability of the EU Member States for the funds raised; nor are 
the EU Member States directly liable for the repayment of the loans that 
the EU Member States take out with the EU within the framework of the 
loan portion of NGEU. However, this has a not inconsiderable price: 
NGEU turns the EU into a special purpose vehicle that borrows funds over 
which it has no parliamentary-political power of disposal. The basic deci-
sion on which funds are raised and how they are passed on is made by the 
Council. The allocation of funds within the framework of RRF is adminis-
tratively-technocratically answered for. Given the size of the funds, these 
institutional regressions weigh heavily. The fact that the EU institutions, 
the Commission and the European Parliament, eagerly agree to this is 
solely due to the fact that it sets the course for a longer-term reform of the 
EU's overall financial constitution (‘debt union’, ‘transfer union’). 
The EU's path towards debt-financed fulfilment of tasks is obviously of 
fundamental importance for the development of the EU's fiscal constitu-
tion — some speak of a ‘Hamiltonian moment’81, in reference to the deci-
sion of the then US Secretary of the Treasury to have the federal govern-
ment assume the debts of the US states. It is stressed everywhere that this 
is a one-time, earmarked and temporary measure. As early as September, 
however, the first EU institutions expressed the view that the measure 
should be made permanent.82 In this respect, the course is currently being 
set for the fundamental reform of the EU's overall financial constitution. 
No one seriously claims that there is a way back to the time before Corona. 
No one seriously believes that NGEU will remain the EU's only debt-fi-
nanced spending programme. 
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Discussion 
Moderator: Ekkehart Reimer 

Ekkehart Reimer 
Thank you very much, Martin. In my view, that was a highly dense presen-
tation, a well-structured lecture which shows so many dimensions of this 
topic that we will have a long discussion. Let us focus on the issue of raising 
money for the EU in the first place, and only thereafter look at ECB 
measures or at spending the money for certain policy areas. Following your 
presentation, perhaps it would also be good to address the European law 
issues, especially the questions around Art. 310, 311 TFEU. But I am sure 
that there will also be questions on constitutional issues and questions of 
whether or not we need accompanying legislation in this country. 
 
Friedrich Heinemann 
I work at the Leibniz Center for European Economic Research, Mannheim. 
Many thanks, Mr. Nettesheim, for this excellent presentation. I think you 
made a striking statement about the possibility that the NGEU debt could 
be used for other purposes than just the corona pandemic without a change 
of the Own Resources Decision, just through ordinary legislation. In an 
own study we show that the additional 0.6 % GNI margin for member state 
financial contributions offers extensive room of the factor of ten to what is 
actually needed to pay back the NGEU debt. So could you develop a bit on 
how the change of use of the NGEU debt could be possible? Because the 
defendants of that whole exercise tend to emphasize – and if you read the 
Own Resources Decision proposal it really is stated frequently – that this 
debt operation is exclusively done for the purpose of COVID-19 expenses. 
What will be the work around in the ordinary procedure? If you could de-
velop that a bit more that would be really interesting to hear. 
 
Martin Nettesheim 
I should start by pointing out that it was Friedrich Heinemann who raised 
the issue of the oversaturation of NGEU by the amended Own Resources 
Decision in several contributions. He was the one who pointed out that 
what is planned is something that is not needed for NGEU and raised as a 
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consequence the question: Why is that done? Have these people not calcu-
lated properly? That is probably not very likely. Or is there a side agenda, 
a hidden agenda, or at least a political idea of saving or creating political 
options behind the decision of raising the own resources ceiling by 0.6 % 
of the GNI of the Member States? 
Now to the question: The EU could of course not simply create new vehi-
cles of funds on the basis of Art. 175 TFEU by means of ordinary legislative 
procedure and establish the authority of the European Commission to raise 
funds in the common markets with these instruments. It would need a 
budgetary legitimization, which is made clear by Art. 310, 311 TFEU in 
such a case. But that could then be included in the next Multiannual Finan-
cial Framework and the yearly budget. It would not require the ratification 
by the Member States and it would also not involve the national parlia-
ments any longer. It is something that would then be decided within the 
rules on the Multiannual Financial Framework of the EU budget. In a cer-
tain way, by proceeding on these lines, Member States would be left out of 
the picture and that is why I am raising the, currently hypothetical, ques-
tion: Would we need a Begleitgesetzgebung, i.e. some kind of parallel legis-
lative activity ensuring the rights of the national, at least the German, par-
liament? That is my view on that. 
 
Ekkehart Reimer 
Thank you very much. Who is next? Hannes Rathke from the Administra-
tion of the German Federal Parliament. Please, go ahead. 
 
Hannes Rathke 
Thank you, it is great to speak in Heidelberg. Mr. Nettesheim, I guess you 
developed the whole picture. But if you look at the whole picture you men-
tioned the Own Resources Decision as well as the Recovery and Resilience 
Facility. Do you see any problems due to the fact that the indebtedness is 
linked to the crisis in the Own Resources Decision? Because of Art. 122 
TFEU, the instrument is strongly linked to the crisis. But if you look at the 
Facility, there is no certain or special link to the crisis. Could it endanger 
the whole construction of this instrument, especially with regard to the dif-
ferent legal bases? There is Art. 175 TFEU for the Facility and the distribu-
tion of the debts by the European Union. That is my first question. 
The second question at least in Germany is, and I guess that is the ‘elephant 
in the room’: Which majority do you think is needed to ratify the Own 
Resources Decision? Thank you. 
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Martin Nettesheim 
Thank you. I think there is a general uneasiness about the combination of 
Art. 122 TFEU as the basis for the instrument, basically the way to channel 
these funds into the EU system with a specific provision that does not fit 
the purposes of the funds of NGEU, and on the other hand the normal 
funds structure under Art. 175 TFEU. Maybe you have seen that my dear 
colleague Frank Schorkopf has written about it and indicated that there are 
at least tensions in the construction. And if you read Art. 122 TFEU, you 
see that it is obviously not meant as a provision to channel some 750 billion 
euros into the system over the course of two years. We know on the other 
hand, Mr. Rathke, that these provisions, these competences, have been in-
terpreted in a creative way in the past and even if we as academics raise 
these questions, I would not foresee that the EU institutions or the Court 
of Justice for that matter would be impressed by these kinds of doubts. So 
I think I am approaching that as another indication of how the EU compe-
tence provisions are being dealt with and how they are interpreted in a cre-
ative way in times of crisis. We have seen this in other areas. And this is 
probably the price for an effective response of the EU in times of crisis. 
Given that we have the political legitimization for the Own Resources De-
cision I do not see any sort of constitutional problems. It is not that major 
Member States are the donors when you look at the transfer impacts of 
NGEU. Major donors are the people, the countries that donate more than 
they receive, that they are being outvoted or superseded. I think, this is part 
of crisis management. I was quickly talking about sentence three of 
Art. 23(1) of the German constitution, the Grundgesetz. I do not want to 
get too much into detail. We all know that this is a provision that is highly 
unclear and which, when you look at the discussions in the Gemeinsame 
Verfassungskommission back then in 1992, was adopted without a clear un-
derstanding of what it really meant. It is a provision that, when you look at 
the material aspect, was then interpreted in a different way from the Bun-
desregierung, the Bundesrat and the parliamentary majority. There is no 
common parliamentary bill behind that and it is a provision that has in the 
past, until quite recently in the decision of the Bundesverfassungsgericht on 
the Europäisches Patentgericht, never actually been interpreted by a consti-
tutional court. Any approach to this provision is struggling with the uncer-
tainty of what is meant by materielle Verfassungsänderung. Especially in a 
time in which we interpret everything that seems to be dear to us into the 
constitution which then can be meant as an expression of everything im-
portant somehow also having a constitutional dimension. 
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Just as my dear colleague Friedrich Heinemann, I will be giving a statement 
as an expert witness to the Europaausschuss on the German Federal Parlia-
ment on Monday and my statement, as the statements of other people be-
ing heard at this public hearing, will be published by the Bundestag proba-
bly in the course of the week. There you can see my view on Art. 23(1) cl. 3 
GG and why I think that this is of importance. It needs a parliamentary 
decision, that is clear due to sentence two, a formal parliamentary legisla-
tive act. However, it does not touch upon the constitutional structures of 
our order. May I refer you to my statement and my explication there? 
 
Hanno Kube 
Thank you so much, Martin, for your excellent analysis of the EU law side 
and the constitutional law side of our questions and problems. I would like 
to briefly come back to the questions of the compatibility of NGEU with 
EU primary law, with Art. 310 and 311 TFEU. You raised this question and 
it seemed to me that you have doubts about the compatibility, in particular 
in conjunction with the question of whether the Own Resources Decision 
is actually secondary law or primary law. If it is secondary law, it has to be 
compatible with the principles set out in Art. 310 and 311 TFEU. And if it 
is primary law, we could argue about what the consequences of the new 
Own Resources Decision on the reach of Art. 310 and 311 TFEU are. That 
would be the first question. 
Secondly, I have a very short question on Art. 23(1) cl. 3 GG. I personally 
see a point that the new Own Resources Decision might touch upon the 
constitutional structures of the Grundgesetz, looking at Art. 115 GG. We 
have constitutional law provisions on borrowing, Art. 109(3) GG and 
Art. 115 GG. And my question would be: Does such an Own Resources 
Decision not touch upon questions that are dealt with on the constitutional 
law level in Germany? Thank you. 
 
Martin Nettesheim 
Everybody in this chatroom is an expert of EU law, so everybody knows 
that the status of the Own Resources Decision is a matter of dispute. In 
preparation of today’s talk, I went through the literature and I found prob-
ably as many statements that said that it has primary law status as state-
ments that say that it is of the nature of secondary law. As I said in my talk, 
I am firmly convinced that it has the nature of secondary law. It is not just 
that the Commission and other EU institutions have consistently taken this 
view. It is also that per definition, any decision that the Council takes and 
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that does not change in a visible manner primary law seems to be second-
ary law. The importance of the decision does not qualify or determine the 
legal status of the decision or the hierarchy of EU instruments. It might not 
be important and it might come with a specific procedure, i.e. the necessity 
for the Member States to ratify the amendments. But it is and it will remain 
the decision of the Council and it is nothing that changes anything, unlike 
the use of the passarelle clauses or the use of the short treaty amendment 
procedure under Art. 48(6), (7) TEU. It does not change primary law on 
any indicative manner. 
Of course you are right: If it were to be primary law, then no questions 
would arise as to the raise of the funds and the use of these funds as far as 
these questions are determined in the Own Resources Decision. However, 
and that is very important, my doubts about the use of the funds and the 
budgetary treatment of these funds are not related to any specific provision 
in the Own Resources Decision but related to provisions in the instrument 
and the facilities. It is there, and clearly by secondary law, that the decision 
is made to use this off-budget procedure. It is not something that at least 
currently might change and it is not something that is currently laid down 
in the Own Resources Decision itself. Now of course, considering 
Art. 23(1) cl. 3 GG, it is important to bring Art. 115 GG into the discussion. 
In my view however, this is something that affects and regulates only the 
debt operation within the German federal system, the order of the 
Grundgesetz. But neither directly nor indirectly does it affect the decision 
of the EU whether to raise funds or not. If Art. 115 GG were somehow 
relevant, it would have been already relevant in the past if the EU made use 
of the capital markets. And we all know that the EU has made use of the 
capital markets in the past and nobody has questioned that under 
Art. 115 GG. So, the powers of the German authorities under Art. 115 GG 
are not affected by the powers and the rights under this provision, by the 
fact that the Commission itself makes use of the capital markets. That is my 
view on this provision. 
 
Ekkehart Reimer 
Thanks, Martin. I have put myself on the list of questioners. Actually, 
I wonder if we took the second step before we have taken the first one. To 
me, the first step is the quite open question of whether or not the EU as 
such has the authority to take loans. In the past, I remember that many 
people have read Art. 310(1) TFEU, which ends: ‘The revenue and expendi-
ture shown in the budget shall be in balance’, as a prohibition to levy EU 
debts. So, of course own resources came from the Member States and in 
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some instances these own resources might or might not have been debt-
financed, but by the Member States. Here, however, we see Union debts. 
The most recent (actually, not the first) example is the SURE program in 
which an emission of EU loans has been placed on the capital markets quite 
successfully earlier this week. There were, I think, three or four different 
programs in the past where the EU has levied debts. On the Commission’s 
website the Commission presents ‘The EU as a borrower’83 and to some 
extent it really looks like a beauty contest for the capital markets. The EU 
as such wants to raise loans on the capital markets and did so in the past. 
In an earlier version, the very first sentence of this web page had been miss-
ing, which is that the EU as such is empowered, ‘by the EU Treaty’, to bor-
row from the capital markets. This is new. This empowerment statement 
on the website came without any change of the text of the Treaty, without 
any accompanying legislature or involvement on the side of the Member 
States, probably not even with any discussion in the European Council or 
in the European Parliament. I would like to hear your view on this. Is it 
really covered by Art. 310 TFEU that the Union as such under the Treaty 
has the power to borrow from the international capital markets? 
 
Martin Nettesheim 
Thank you, Ekkehart. It would be the subject of an own separate talk to 
describe how the Community institutions are dealing with the issue of 
whether the Union has the right to raise debts, to make use of the capital 
markets and so on. 
There have been interesting, as you pointed out and I could add to that, 
news on the Commission’s website, from the statement earlier this year 
that the EU is not allowed to raise money on the capital market, especially 
for the funding of expenditures, to now opposing, conflicting statements. 
In my view, let me separate two questions. I believe that the institution Eu-
ropean Union itself has had and has the right to raise money on the capital 
markets. It has the Verbandskompetenz to raise these funds. It has already 
made use of that back then under the heading of the European Economic 
Community. The EU has made use of this institutional power for the last 
30 years and it will be highly doubtful now in the year 2020 to say ‘This was 
all illegal, the EU does not have the Verbandskompetenz to make use of the 
capital markets, to operate as an actor on these markets.’ And indeed, when 
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you look at the European Community Commission’s website, you see that 
for the last 20 or 30 years, there has been an annual report to the European 
Parliament on the operation of the EU on the capital markets. You see what 
they do, how they do it and so on. In the past, these operations have always 
been annexed to the European budget and been made transparent through 
this annexation, this annex structure. The question seems to be second 
now. 
The question is more how to deal with these operations that are within a 
probably unwritten institutional Verbandskompetenz of the EU, within 
the budgetary law of the EU. And it is here, at the budgetary constitution 
of the EU, where my doubts arise. It is not that the EU cannot raise these 
funds but the question is rather how to deal with them. I am not sure 
whether this is an open breach of EU law but I see at least, which is what I 
wanted to describe in my talk, severe conflicts with the political self-under-
standing and the idea behind Art. 310 and 311 TFEU. And it is a problem 
of the justification or the motivation to use these off-budget channels to 
make these funds available. It is not a question of the Verbandskompetenz. 
 
Ekkehart Reimer 
Thanks for this answer. I am still puzzling to some extent. I remember that 
there is a presentation about the Commission where they show the credi-
bility and the standing in the rating agencies. And one of the sentences I 
took from there is that the main budget of the EU is liable for any repay-
ment of debts and moreover, that ultimately the budgets of the Member 
States are liable. There was also a short sentence in your talk where you said 
that the budgets of the Member States are probably not liable for EU debts 
any longer. I think this is also a point which is worthwhile being discussed 
in the future. 
I have a very last question for this discussion and it comes again from Han-
nes Rathke in Berlin. Mr. Rathke, please. 
 
Hannes Rathke 
Thank you, Mr. Nettesheim. I guess, as Mr. Reimer said, most of the discus-
sion primarily deals with the question of budget adjustments and focuses 
on Art. 310(1) TFEU. But maybe this is not the biggest problem due to the 
fact that it is also acknowledged by the Member States that the budget can 
be adjusted by debts. Another paragraph, Art. 310(4) TFEU, states that the 
Union shall not adopt any act without providing an assurance that the ex-
penditure arising from such an act is capable of being financed within the 



54 Discussion HFSt 16 
 
 
limit of the Union's own resources and in compliance with the Multiannual 
Financial Framework referred to in Art. 312 TFEU. I guess this sentence is 
quite heavily in the discussion and in my view, if you read this, one could 
think that every Union debt should need to be financed within the Multi-
annual Financial Framework which is only stated for at least five years. We 
will have debts which last until the year of 2058, so for the next several 
Multiannual Financial Frameworks, and this debt which the Union is in 
duty for cannot be financed through the next multiannual framework. 
Could this whole mechanism be in danger by the fact that we also have to 
face not only the quality but also the quantity of the debts, which is kind of 
the next very new instrument? And unlike former Union debts this is not 
some kind of a back-to-back instrument. It needs to be financed by the EU 
budget, which cannot be done within the next Multiannual Financial 
Framework. Do you see any problems in regard to this paragraph? 
 
Martin Nettesheim 
Thank you again. It was due to time constraints that I did not deal with 
Art. 310(4) TFEU. Please accept my apologies for not dealing with all the 
little details in my written presentation. I will look at that. 
Shortly, Art. 310(4) TFEU has been part of the discussion, especially in in-
ternal documents. The approach of the EU institutions has been: It is a 
provision that protects budgetary discipline or, more precisely, it protects 
the budget through establishing budgetary discipline. However, if funds are 
not showing up in the budget but are managed through off-budget opera-
tions, there is no need to ensure budgetary discipline. It is a formalistic ar-
gument but somehow it is difficult to refute it, if you accept the general 
construction itself. If you say it is okay to channel these funds not through 
the budget but along the side of the EU budget through the means of these 
external assigned revenues, then you have no conflict with Art. 310(4) 
TFEU because they do not show up in the budget. It is not something that 
the EU budget authority somehow can put under pressure. In the long run, 
of course, you could say you would have to adopt a substantive approach 
to this provision, say that in the long run, these funds create the expectation 
that budget authorities will deal with that. But this is not the current un-
derstanding of the EU institutions. You can take a different approach, you 
are right. 
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Ekkehart Reimer 
It is as it is. We have dealt with really thrilling questions. Thank you very 
much, Martin and everyone who contributed to this lively discussion. 




