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The Company Structure 

JL he p u r p o s e of this p a p e r is t o c o n s i d e r t h e c o n s t i t u t i o n of 
a c o m p a n y as a poss ib le a p p r o p r i a t e s t r u c t u r e f o r t he p r iva te 
p r o t e c t i o n and m a i n t e n a n c e of m o n u m e n t s . T h e e x a m i n a 
t i o n will b e car r ied o u t b y r e f e r ence t o Eng l i sh l aw b u t it 
w o u l d a p p e a r tha t t he sal ient f ea tu r e s of Eng l i sh law are 
largely paral leled in o t h e r legal s y s t e m s . 

T h e r e is a v e r y g o o d r e a s o n f o r c a r r y i n g o u t th i s examina 
t i o n b y r e f e r ence t o Eng l i sh law. T h e Engl ish legal s y s t e m 
d o e s n o t ye t have a special k i n d of i n c o r p o r a t e d b o d y d e 
s igned p u r e l y f o r n o t - f o r - p r o f i t act ivi t ies . T h u s , as a ma t t e r 
of p rac t ice , t he Eng l i sh legal s y s t e m d o e s c u r r e n t l y use t he 
s t r u c t u r e of a c o m p a n y as a vehic le f o r t he p r o t e c t i o n of t he 
her i tage . T h i s means tha t t h e r e are prac t ica l example s avai la
ble s u p p l y i n g c o n c l u s i o n s t o be d r a w n wh ich can p r o v e o r 
d i s p r o v e a n y t h e o r y de r ived f r o m legal concep t s . 

T h e f i r s t q u e s t i o n t o a d d r e s s is w h a t is m e a n t b y a c o m p a 
n y in this c o n t e x t . In its m o s t bas ic f o r m , a c o m p a n y is c rea t 
ed w h e n a g r o u p of peop l e , o p e r a t i n g toge the r , e m p l o y s o m e 
legal m e c h a n i s m w h e r e b y t h e y c rea te , o u t of t ha t c o - o p e r a 
t ion , a legal e n t i t y w h i c h has a s epa ra t e legal i d e n t i t y d i s t inc t 
f r o m t h o s e of t he ind iv idua l s invo lved . 

All legal s y s t e m s h a v e a n u m b e r of m e c h a n i s m s f o r ach iev
ing i n c o r p o r a t i o n . U n d e r Eng l i sh l aw a b o d y can b e i n c o r 
p o r a t e d b y R o y a l C h a r t e r ; b y its o w n ind iv idua l s t a tu t e ; u n 
d e r t he Indus t r i a l and P r o v i d e n t Socie t ies Acts ; as a F r i e n d 
ly Society, as well as u n d e r t he C o m p a n i e s Ac t s . T h e r e is 
even m a c h i n e r y ( c u r r e n t l y u n d e r t he C h a r i t i e s A c t 1993) 
w h e r e b y the t rus tees of a t rus t can i n c o r p o r a t e t he t ru s t ee 
b o d y a lone , leaving the t rus t and the i r ro le as t ru s t ee s in tact . 

If o n e examines ve ry b r i e f ly t he charac te r i s t i c s of these 
d i f f e r en t t y p e s of i n c o r p o r a t e d b o d y , m o s t can sw i f t l y b e 
d i s c o u n t e d f o r t he p u r p o s e s of this exercise . Bod i e s i n c o r p o 
rated b y the i r o w n pa r t i cu l a r s t a tu t e t e n d in t h e Eng l i sh sys
t e m t o b e quas i pub l i c bod i e s , such as na t iona l m u s e u m s , and 
are t h u s o u t s i d e t he r e m i t of this d i scuss ion . Similar ly , b o d 
ies i n c o r p o r a t e d b y Roya l C h a r i e r have e i the r been es t ab 
l ished f o r a ve ry long t ime , o r are be ing es tab l i shed t o f u r t h e r 
g o v e r n m e n t pol icy. T h e y t e n d , t h e r e f o r e , t o be s choo l s , un i 
versi t ies , hosp i ta l s and in s t i t u t ions of t ha t na tu re . A n I n d u s 
trial and P r o v i d e n t Soc ie ty ' s c o n s t i t u t i o n m u s t b y l aw fo l 
l o w a ve ry rigid f o r m a t , w h i c h is n o t easily a d a p t e d t o t he 
p r e se rva t i on of t he her i tage . T h u s t he t y p e s of c o r p o r a t e 
b o d y t o b e c o n s i d e r e d f o r t h e p u r p o s e s of this d i s c u s s i o n are 
t h o s e i n c o r p o r a t e d u n d e r t he C o m p a n i e s Ac t 1985. 

Legal s y s t e m s o t h e r t h a n the U K s imi la r ly all have a n u m 
b e r of d i f f e r e n t t ypes of i n c o r p o r a t i o n , t h o u g h in S w e d e n 
t h e r e is o n l y o n e t y p e tha t a f f o r d s t he bene f i t of l imi ted lia
bil i ty. F rance , i n d e e d , t o a casual o b s e r v e r a p p e a r s t o have a 
d i f f e r en t k i n d of i n c o r p o r a t e d b o d y f o r eve ry conce ivab l e 
t y p e of ac t iv i ty ! Be tha t as it may , all j u r i sd i c t ions h a v e a c o r 

p o r a t e b o d y e q u i v a l e n t t o t he c o m p a n y w h i c h has b r o a d l y 
s imilar charac te r i s t i c s . T h e s e are: 

s epa ra t e legal p e r s o n a l i t y ; 
t he l imi ta t ion of l iabi l i ty f o r t he d e b t s of t he c o m p a n y t o 

t he c o m p a n y ' s assets ; 
t h e c o n c e p t of f r a g m e n t e d o w n e r s h i p w i t h t h e ind iv idua l 

e n t i t l e m e n t of s epa ra t e o w n e r s be ing r e p r e s e n t e d b y sha res 
in t h e c o m p a n y ; 

a s imi la r s t r u c t u r e of g o v e r n m e n t , h a v i n g the m e m b e r s of 
t h e c o m p a n y m e e t i n g in r egu la r genera l mee t ings w i t h t he 
m a n a g e m e n t of t h e c o m p a n y de l ega t ed t o a m a n a g e m e n t 
b o a r d . 

T h e r e is o n e d i s t i n c t i o n he re b e t w e e n the d i f f e r e n t ju r i s 
d i c t i ons , in t ha t m a n y j u r i s d i c t i o n s r e q u i r e a c o m p a n y t o 
have a f u r t h e r s u p e r v i s o r y b o a r d t o o v e r s e e t he m a n a g e m e n t 
b o a r d , b u t t ha t is p e r h a p s a p o i n t of deta i l . M o s t ju r i sd ic 
t i o n s a lso d i s t i n g u i s h b e t w e e n pub l i c c o m p a n i e s w h e r e t he 
sha res are f r e e l y avai lable t o m e m b e r s of t he pub l i c and can 
b e b o u g h t and so ld o n the S tock E x c h a n g e , and p r iva t e c o m 
pan ie s w h e r e t he o w n e r s h i p and t r a n s f e r of t h e sha res is 
m o r e res t r i c ted and t h e sha res are n o t q u o t e d and p u r c h a s a 
ble t h r o u g h t h e m a r k e t . 

A c c o r d i n g l y , it s eems safe t o a s s u m e t h a t f o r t h e p u r p o s e s 
of e x a m i n i n g t h e c o m p a n y as a su i t ab l e vehic le f o r ma in t e 
n a n c e of t h e her i tage , E n g l i s h law is su f f i c i en t ly s imi la r t o 
tha t of o t h e r j u r i sd i c t i ons , t o j u s t i fy c o n f i n i n g the e x a m i n a 
t i o n t o c o n s i d e r a t i o n of t h e f o r m s u n d e r Eng l i sh law. 

T h e r e a r e t w o t y p e s of c o m p a n i e s i n c o r p o r a t e d u n d e r t he 
C o m p a n i e s Ac t s : a c o m p a n y l imi ted b y sha res o n the o n e 
hand a n d a c o m p a n y l imi ted b y g u a r a n t e e on the o the r . In a 
c o m p a n y l imi ted b y sha res t he l iabi l i ty of t h e s h a r e h o l d e r s 
t o meet t he d e b t s of t h e c o m p a n y is l imi ted t o t he a m o u n t 
pa id f o r t h e sha res at t h e o u t s e t . O n c e t h e sha res h a v e been 
a l lo t ted t o an ind iv idua l at a pa r t i cu l a r f igu re and tha t f igu re 
has been fu l ly pa id up , w h e t h e r b y the or ig inal o w n e r o r a 
s u b s e q u e n t o w n e r , t h e n t h e s h a r e h o l d e r of t he ind iv idua l 
sha res will n o t b e liable f o r a n y f u r t h e r s u m s in respec t of 
d e b t s i n c u r r e d b y the c o m p a n y . In t h e case of a c o m p a n y 
l imi ted b y g u a r a n t e e t h e s i t u a t i o n is p rec i se ly t he o p p o s i t e . 
A m e m b e r of such a c o m p a n y d o e s n o t ac tua l ly subsc r ibe 
any m o n e y at all un le s s a n d unt i l t he c o m p a n y r eaches a s i t 
ua t i on w h e r e it is u n a b l e t o pay its d e b t s . Ins tead the m e m 
ber , w h e n he b e c o m e s a m e m b e r , w h e n e v e r tha t m i g h t be, 
agrees t o g u a r a n t e e t he c o m p a n y ' s d e b t s u p to a cer ta in s u m . 
S h o u l d the t i m e ever c o m e w h e n the c o m p a n y needs t o call 
u p o n the g u a r a n t e e , it is t h e n t ha t t h e m e m b e r m u s t p r o v i d e 
t he s u m in q u e s t i o n . T h i s is usua l ly s o m e w h e r e b e t w e e n £ 1 
and £ 10 s o t h e g u a r a n t e e is scarcely an o n e r o u s o n e . 

T h e t w o t y p e s of c o m p a n i e s t e n d t o b e used f o r to ta l ly d i f 
f e r e n t p u r p o s e s . A c o m p a n y l imi ted b y sha res is a vehicle f o r 
i n v e s t m e n t . S h a r e h o l d e r s b u y d i f f e r i n g n u m b e r s of sha res 
and receive a c o r r e s p o n d i n g p r o p o r t i o n of t he i n c o m e of t he 
c o m p a n y and its asse ts o n d i s s o l u t i o n . It is u sed f o r n o r m a l 
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commerc ia l ventures . A c o m p a n y l imited by guaran tee o n 
t he o the r hand does n o t a l low for any d is t inc t ion be tween 
the f inancial invo lvement of the var ious member s of t he 
company . T h u s the m e m b e r s all guaran tee the same s u m and 
all share equally in any dissolut ion. It is this type of c o m p a 
ny which in England w o u l d be used f o r the preserva t ion of 
the heri tage, and it is p r o b a b l y on ly its equivalent in o t h e r 
jur isdic t ions that wou ld similarly be appropr ia t e f o r this 
pu rpose . 

In fact, in England, unl ike many o the r jur isdic t ions the 
preserva t ion of the heri tage is capable of qua l i fy ing as a c h a r 
itable pu rpose . Provided the c o m p a n y l imited b y guaran tee 
has a m e m o r a n d u m which p roh ib i t s the d i s t r ibu t ion of the 
assets t o t he member s on any w i n d i n g up and requi res in
stead that the assets be passed over t o a similar char i table 
body , the c o m p a n y will a lmost cer tainly qual i fy as a chari ty. 
It will accord ingly have to register wi th the C h a r i t y C o m 
mission. Whi ls t this m a y add a slight compl ica t ion to the 
lives of those runn ing the company , since it wou ld in t roduce 
a n o t h e r level of regulat ion by the C h a r i t y C o m m i s s i o n in 
addi t ion t o the regulat ions imposed b y v i r tue of t he C o m p a 
nies Acts , mos t companies w o u l d regard this as m o r e than 
ou twe ighed by the benef i t s of char i table s tatus wh ich it 
br ings , no t least the relief f r o m certain taxes. Accord ingly , in 
mos t cases t hose establ ishing companies des igned to p r e 
serve a heri tage asset will take steps necessary t o ensu re that 
registrat ion as a char i ty is possible. Th i s will mean, f o r exam
ple, including in the m e m o r a n d u m a p roh ib i t i on against the 
remunera t ion of the d i rec tors and ensur ing that the 
c o m p a n y ' s activities d o no t involve political activism. 

All of wha t has been said so fa r is really by w a y of i n t r o 
duc t ion to explain why, in cons ider ing h o w app rop r i a t e a ve
hicle the c o m p a n y is f o r the pro tec t ion of the heri tage, this 
pape r will d o so by reference to the char i table c o m p a n y l im
ited by guarantee . Its sui tabil i ty for this task will be exam
ined u n d e r five heads as fo l lows: Limited Liabil i ty; Conf l i c t 
of Dut ies ; Answerabi l i ty ; Flexibility and Genera l C o n c e p t . 

1. L i m i t e d Liabi l i ty 

As has been said above, it is a c o m m o n characterist ic of a 
c o m p a n y that it has separate legal personal i ty . It is also a 
c o m m o n character is t ic that this is carried t h r o u g h to its log
ical conc lus ion , namely that t he activities of t he c o m p a n y are 
not those of its shareholders , and vice versa. Thus , c red i to r s 
of the c o m p a n y are unable , should t he assets of the c o m p a 
ny be insuff ic ient , to l ook t o the shareholders t o m a k e g o o d 
the shor t fa l l . T h i s clearly makes it a very at tractive vehicle 
f o r use in the p rese rva t ion of the heritage. O w n e r s h i p of 
stately h o m e s o r even of m o n u m e n t s can be a ra ther r i sky 
endeavour since they t end to cost a good deal to mainta in . In 
addi t ion a large n u m b e r of visitors to such a m o n u m e n t 
means a large n u m b e r of oppor tun i t i e s f o r such visi tors to 
ha rm themselves in some way, par t icular ly w h e r e the heavy 
costs of ma in tenance have meant that such main tenance is 
pe rhaps no t carried o u t as t h o r o u g h l y as it might be . Visi tors 
w h o have su f fe red ha rm as a result t end to look t o t he o w n 
er f o r compensa t ion . It w o u l d , there fore , be very di f f icul t to 
f ind people ready t o t ake o n responsibi l ty for t he ma in te 
nance of such a m o n u m e n t if their persona l assets wou ld be 
at risk as a result. 

If this l imited liability is g o o d f o r those runn ing the o rgan 

isation, however , it is n o t necessari ly g o o d f o r the m o n u 
m e n t o r her i tage asset itself. In 1993 the c o m p a n y w h i c h ran 
the C h a t t e r l y Whi t f ie ld Min ing M u s e u m w e n t i n t o l iquida
t ion and the m u s e u m ' s col lect ion was sold f o r t he benef i t of 
t he c red i to rs . Th i s event sent shock waves t h r o u g h the m u 
seum c o m m u n i t y in t he U n i t e d K i n g d o m . As a resul t m u 
seums w h i ch are cu r ren t ly be ing set u p as c o r p o r a t e bodies 
tend t o ensu re that the o w n e r s h i p of the col lec t ion is in a 
separate c o m p a n y (or pe rhaps even a t rus t ) . Th i s means that 
shou ld t he c o m p a n y r u n n i n g the m u s e u m get in to f inancial 
diff icul t ies t he col lec t ions w o u l d no t be available t o mee t t he 
ope ra t i ng def ic i t . This , of course , br ings a n u m b e r of d i f f i 
cult ies of its o w n which are ou t s ide t he scope of this discus
s ion . T h e p o i n t serves, however , to indicate t he l imi ta t ions of 
the c o m p a n y s t ruc tu re in this regard. 

2. C o n f l i c t of D u t i e s 

T h e r e are f u n d a m e n t a l conf l ic t s be tween the f i duc i a ry dut ies 
of a c o m p a n y d i rec tor and the f iduciary dut ies of a t rus tee of 
a char i ty w h o s e objects are the preserva t ion of t he heri tage. 

Such a t rus tee is u n d e r a d u t y to care f o r t he i tem of her i
tage en t rus t ed t o him and t o d o so in a w a y that benef i t s the 
publ ic . Th i s will usual ly involve a degree of pub l i c access. 
T h e f iduc ia ry dut ies of a c o m p a n y d i r ec to r on the o t h e r 
hand are p r imar i ly to act in t he in teres t of t h e c o m p a n y . H e 
m u s t in p r inc ip le cons ide r first t he in teres ts of t he 
c o m p a n y ' s c red i tors , at least u p to t he ex ten t of t he 
c o m p a n y ' s i ndeb tednes s t o them. Secondly he o w e s a d u t y 
to the m e m b e r s of t he c o m p a n y for t he c o n t i n u e d business 
of t he c o m p a n y f o r their benef i t . T h i r d l y he m u s t be con
ce rned w i t h t he interests of the c o m p a n y ' s employees . 
Whi ls t t he ca r ry ing o u t of his heri tage ob jec t s migh t be said 
to fall wi th in t he second of these dut ies , none the less it is 
clear that , as a c o m p a n y di rec tor , his concerns and f iduciary 
dut ies are m u c h wide r t h a n the m o r e focused r e q u i r e m e n t s 
of s i m p l y p ro t ec t i ng and ma in ta in ing the her i tage. 

U n d e r Engl ish law this has recent ly been p r o v e d b e y o n d 
p e r a d v e n t u r e w h e n in the recent case of Re A R M S (Mul t ip le 
Sclerosis Research Limi ted ; ' T h e Times ' , 29 N o v e m b e r 1996) 
t he c o u r t held that a legacy left u n d e r a will t o a co rpo ra t e 
char i ty w h i ch had s ince gone in to l iquida t ion ( t h o u g h was 
no t ye t d isso lved) s h o u l d pass to the c red i to r s of the c o m p a 
ny ra ther t h a n be appl ied e lsewhere in t he f u r t h e r i n g of o b 
jects similar to t hose of the charity. Th i s clearly was n o t in 
any w a y the in ten t ion of t he testator. 

3. A n s w e r a b i l i t y 

T h e r e are t w o aspects to this: f irst answerab i l i ty t o an exter
nal regula tor , and second ly answerabi l i ty t o an internal 
m e m b e r s h i p . Given that ancient m o n u m e n t s are pa r t of the 
her i tage and given that in England a c o m p a n y p ro tec t ing 
them will no rma l ly have t he benef i t of tax relief, it is clearly 
in t he interests of the publ ic that t hose r u n n i n g such c o m p a 
nies shou ld b e answerab le to publ ic regula tors . T h e p rob l em 
wi th a char i table company , of course , is tha t it is answerab le 
to t w o such regula tors . As a company , t he d i rec to rs mus t 
p r o d u c e their accoun t s in a certain f o r m a t and send t h e m in 
each year to the Regis t rar of C o m p a n i e s , t oge the r wi th an 
annual r e tu rn , spec i fy ing detai ls re la t ing t o m e m b e r s h i p and 
the boa rd of d i rec tors . T h i s i n fo rma t ion is available t o t he 
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public at large. As a chari ty, however , similar i n f o r m a t i o n , 
bu t prepared in a d i f f e ren t fo rma t , mus t also be sent to the 
C h a r i t y C o m m i s s i o n w h e r e it will again be available to t he 
publ ic to inspect . Whi ls t this can be irr i tat ing, the i n fo rma
tion requi red by b o t h regula tors is n o t vastly dissimilar and 
the dupl ica t ion of e f fo r t is not of m a j o r conce rn to those 
w h o have to opera te in this way. 

T h e same can by n o means a lways be said of answerabi l i 
t y to t he member sh ip , if " m e m b e r s h i p " means m e m b e r s h i p 
f o r the p u r p o s e of the C o m p a n i e s Acts . M a n y char i table 
companies will wish to have a large member sh ip . Th i s gives 
them a b o d y of individuals w h o are commi t t ed to the a ims 
of the organisat ion and w h o are likely to d o n a t e f u n d s to it. 
T h e y may even be requi red to pay an annual subscr ip t ion 
which is a useful means of secur ing regular core fund ing . 
T h o s e companies w h o are well advised, however , will ensure 
that such " m e m b e r s h i p " is no t the same th ing as m e m b e r 
ship for the p u r p o s e of t he C o m p a n i e s Acts . Th i s can be 
achieved by refer r ing t o such individuals as " S u p p o r t e r s " o r 
" F r i e n d s " o r even "Assoc ia te M e m b e r s " . To d o o the rwi se 
means that any individual w h o has an interest in t he par t ic
ular m o n u m e n t being mainta ined b y the c o m p a n y and w h o 
is prepared t o guaran tee £1 in s u p p o r t of the c o m p a n y ' s u l 
t imate deb ts can b e c o m e a m e m b e r of the c o m p a n y wi th 
full const i tu t ional rights. Th i s gives such an individual vo t 
ing r ights at the annual general meet ing and a role in ap
po in t ing the d i rec tors of the company . It also means that no 
general meeting, e i ther annual o r special, can be held, and 
no business passed at t ha t meeting, unless appropr ia t e not ice 
has been given in wr i t i ng to each member . A n y changes, 
there fore , to the cons t i tu t ion of the company , howeve r 
minor and however necessary in t he interests of s m o o t h 
adminis t ra t ion , become a m a j o r exercise wh ich will cost the 
c o m p a n y signif icant sum s in pos tage alone. Worse still, it ex
poses the c o m p a n y t o explo i ta t ion . It is usually on ly a voci f 
e rous c o m m i t t e d m i n o r i t y w h o will bo the r to t u rn up to 
an annual general meet ing, whi ls t those w h o are con ten t 
wi th the w a y things are go ing tend no t to exert themselves. 
It is thus by no means unusua l to see a co rpo ra t e char i ty be
ing taken over by a small fact ion of the member sh ip , w h o 
m a y no t be motivated b y a l together al truist ic concerns . 
Whi ls t t he principles of democracy c a n n o t be ques t ioned , 
it is very d u b i o u s w h e t h e r they are the ideal principles 
b y which to run a b o d y dedicated t o the preservat ion of his
tor ic m o n u m e n t s . 

4. Flexibi l i ty 

F r o m the po in t of view of flexibility, however , the c o m p a n y 
s t ruc tu re does have a great deal to o f fe r those seeking t o p r o 
tect the heri tage. With in the co rpo ra t e s t ruc tu re , it is possi
ble t o give d i f fer ing p o w e r s and vo t ing r ights to d i f fe ren t 
classes of member . Similarly, because t he m e m b e r s u l t imate
ly cont ro l t he a p p o i n t m e n t of d i rec tors and also cont ro l 
changes to the m e m o r a n d u m and articles of association this 
fact can be used to supp ly checks and balances t o the power s 
of the d i rec tors in r unn ing the charity. By s t ruc tur ing , fo r 
example, the m e m b e r s h i p o r the criteria f o r d i rec to rsh ip one 
w a y o r another , subtle var ia t ions of cont ro l can be pu t in 
place. Where , f o r example, a c o m p a n y is established t o p r o 
tect a par t icular m o n u m e n t and the original p r o m o t e r s do 

n o t have t he t ime to d e v o t e themselves to r u n n i n g the char 
ity, they may, nonethe less , wish to m a k e su re that it goes 
along the t r ack that they have envisaged in establ ishing it. In 
such c i rcumstances , they migh t b e c o m e the m e m b e r s of the 
c o m p a n y and , pe rhaps , be given enhanced p o w e r s of sacking 
o r a p p o i n t i n g d i rec tors . In this w a y the original p r o m o t e r s 
can effect ively keep overall con t ro l of w h a t happens . 

5. G e n e r a l C o n c e p t 

T h e c o m p a n y is p r imar i ly a c rea ture of commerce . Its u n 
der ly ing pr inciples are t hose of o w n e r s h i p and prof i t . T h e s e 
confl ic t d i rec t ly wi th t he publ ic-spi r i ted and dis in teres ted 
job of caring for the heri tage. T w o qu i t e separate bodies of 
law govern a char i table c o m p a n y and the t w o are likely m o r e 
o f t en than n o t to be in confl ic t . F o r example , the s tandard of 
care requi red of a char i ty t rus tee is based o n t rust law and re
qui res a t rus tee , in ca r ry ing o u t the char i ty ' s affairs , t o exer
cise the s ame degree of care as an o rd ina ry bus inessman 
w o u l d w h e n ca r ry ing o u t his o w n . T h e s t andard of care re
quired of a c o m p a n y d i r ec to r is based o n commerc ia l reali ty 
and is less s t r ingent . It remains very unc lear h o w far the o b 
ligations of t rust law are i m p o r t e d in to c o m p a n y law w h e n 
assessing the s t andard of care requi red of a d i rec tor of a char 
itable company . Similarly, a c o m p a n y d i rec tor can use t he 
c o m p a n y ' s f u n d s to insure himself against the results of his 
o w n negligence. A char i ty t rus tee canno t . T h e r e is con t inued 
d isagreement be tween the C h a r i t y C o m m i s s i o n and char i ty 
lawyers as to w h i ch of these rules applies to the d i rec tor of a 
char i table c o m p a n y . 

T h u s , any pe r son r u n n i n g a c o m p a n y w h o s e p u r p o s e is 
t he preserva t ion of the her i tage mus t cons tan t ly be balancing 
the r equ i r emen t s of c o m p a n y law o n the o n e hand , w h i ch is 
des igned f o r commerc ia l o rgan isa t ions w h o s e shareholders 
have invested m o n e y in t he business and w h o are look ing to 
m a k e a p ro f i t f r o m it, and the r equ i remen t s of char i ty law o n 
the other , w h i ch is des igned to govern n o n - p r o f i t d i s t r ibu t 
ing entities car ry ing o u t w o r k s f o r t he benef i t of the publ ic 
w h o s e m e m b e r s have no financial s take in the organisa t ion . 
It is no t t o be w o n d e r e d at if some t imes the sch izophren ia 
that this a p p r o a c h engenders leads t o some rather a n o m a l o u s 
results . 

Th i s pape r began by m a k i n g the po in t that English law has 
no t yet deve loped a specif ic type of inco rpora t ed b o d y de
signed f o r n o t - f o r - p r o f i t organisa t ions . It will end o n the 
same theme. S o m e t w o o r th ree years ago a w o r k i n g pa r ty 
was establ ished to cons ide r the p rob l ems that chari t ies were 
e n c o u n t e r i n g because t he cons t i tu t iona l f o r m s available to a 
char i ty were all p r imar i ly des igned f o r s o m e o t h e r p u r p o s e . 
A survey of 1,500 chari t ies was carr ied ou t and a response 
rate ob ta ined of app rox ima te ly 4 0 % . T h e replies indicated 
that many chari t ies had had cons iderab le diff icult ies as a re
sult of their cons t i tu t iona l s t ruc ture . Research was also c o m 
miss ioned i n t o t he pract ices of o t h e r jur i sd ic t ions in this re
gard. T h e w o r k i n g pa r ty conc luded that there is a d e m o n 
strable need f o r there to be a n e w f o r m of legal s t ruc tu re 
available to chari t ies which will be an i nco rpo ra t ed b o d y o f 
fering l imited liability b u t will not be a c o m p a n y . T h e p r o 
posals for this n e w s t ruc tu re are at a fairly advanced stage 
and are largely based o n s t ruc tu res establ ished in o t h e r juris
d ic t ions for n o t - f o r - p r o f i t activity. T h e C h a r i t y C o m m i s -
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s ion is ve ry m u c h in f a v o u r of t he p r o p o s a l and the G o v e r n 
m e n t also seems incl ined t o s u p p o r t i t . 

Al l of this w o u l d seem t o b e p r o o f , if p r o o f w e r e n e e d e d , 
t ha t t h o s e w h o prac t i ce th i s t y p e of law in E n g l a n d are sat is
f ied tha t t he c o m p a n y , even the c h a r i t a b l e c o m p a n y l imi ted 
b y g u a r a n t e e , is n o t , in t he final analys is , an a p p r o p r i a t e 

f o r m of s t r u c t u r e f o r t h e c a r r y i n g o u t of n o t -
f o r - p r o f i t ac t iv i t ies w h i c h i n c l u d e the p r o t e c 
t ion a n d m a i n t e n a n c e of t he her i t age . U n t i l 
such t i m e as t h e n e w s t r u c t u r e has been deve l 
o p e d , h o w e v e r , it r e m a i n s t h e m o s t a p p r o p r i 
ate a l t e rna t ive . 

F R I T S W . H O N D I U S 

Foundations 

A 
/ I t t he a p p r o a c h of t he y e a r 2000 it is in te res t ing t o e x a m 
ine w h a t expec t a t ions p e o p l e had s o m e t ime a g o a b o u t f o u n 
d a t i o n s at tha t f a t e fu l p o i n t in t ime. 

A b o u t t h i r t y yea r s ago, A lan Pifer, P r e s i d e n t of t he C a r n e 
gie C o r p o r a t i o n of N e w Y o r k , p r o n o u n c e d in K a n s a s C i t y 
an addres s ent i t led " T h e F o u n d a t i o n in t he Year 2 0 0 0 " ' ; I 
myself p r e s e n t e d ten yea r s a g o in T h e H a g u e a s t u d y t a k i n g 
s t ock of f o u n d a t i o n laws w o r l d w i d e . 

M r Pi fe r f o l l o w e d a s e e m i n g l y safe m e t h o d of p r e d i c t i n g 
the f u t u r e . O n the basis of available s ta t is t ics o n t h e n u m b e r 
of U S f o u n d a t i o n s and the i r a n n u a l e x p e n d i t u r e in 1968, as 
c o m p a r e d t o t h e s i t ua t i on t h i r t y years earlier, he e x t r a p o l a t 
ed t ha t t h e r e w o u l d b e a vast n u m b e r of f o u n d a t i o n s in 2000, 
bu t a dec l ine in average r e sou rces . By p u r e m a t h e m a t i c a l cal 
cu la t ion , he a r r ived at t he a s t r o n o m i c a l f igu re of 1,400,000 
U S f o u n d a t i o n s w i t h a t o t a l s u m of $ 48 b i l l ion t o s p e n d . T h e 
annua l g r a n t - m a k i n g p e r f o u n d a t i o n w o u l d dec l ine h o w e v 
er f r o m $ 117 t h o u s a n d in 1936 t o $ 34 t h o u s a n d in t h e y e a r 
2000, all th i s w i t h o u t t a k i n g in to a c c o u n t t he d e v a l u a t i o n of 
t he do l l a r o v e r s ixty years . So, m a n y m o r e app l i c a t i ons f o r 
f o u n d a t i o n g ran t s w o u l d h a v e t o be t u r n e d d o w n , b u t o n e 
cou ld advise each app l i can t : " t h e r e a r e m o r e t h a n a mi l l ion 
o t h e r f o u n d a t i o n s wi th w h o m y o u can t r y y o u r l uck" . 

M r Pi fe r ' s scenar io , l ike t ha t of M a l t h u s , wil l n o t c o m e 
t r u e . W h i l e b e t w e e n 1936 and 1968, t he n u m b e r of f o u n d a 
t i o n s had increased 7 0 - f o l d , it has just d o u b l e d o v e r t he 30 
years tha t f o l l o w e d . T h e C o u n c i l on F o u n d a t i o n s in W a s h 
ing ton" e s t ima te s tha t b y the year 2000, t h e r e will be 43 ,000 
U S f o u n d a t i o n s h a v i n g a p p r o x i m a t e l y U S $ 235 bi l l ion (de
p e n d i n g o n the s t ock marke t ) , t o s p e n d a m o n g t h e m ( i . e . 
$ 546 t h o u s a n d p e r f o u n d a t i o n ) . 

Yet, M r Pi fe r ' s no t e of w a r n i n g w a s use fu l . H e r e m i n d e d 
us tha t inc reas ing the n u m b e r of f o u n d a t i o n s d o e s n o t nec
essar i ly m e a n inc reas ing the a m o u n t of f o u n d a t i o n m o n e y 
avai lable f o r n o b l e causes , such as he r i t age c o n s e r v a t i o n . W e 
w e r e r ecen t ly i n f o r m e d of t he excel lent in i t ia t ive of t he 
F r e n c h M i n i s t e r of C u l t u r e t o set u p a F o n d a t i o n p o u r le Pa-
t r imo ine 1 . Bu t will this n e w f o u n d a t i o n genera te n e w f u n d s 
f o r her i tage? O r will it s i m p l y b e a n e w c o m p e t i t o r f o r exis t 
ing f u n d s ? 

T h e n u m b e r of cha r i t ab le causes is on the increase w h i c h 
m e a n s t ha t m o r e and m o r e causes c o m p e t e f o r s u p p o r t f r o m 
the s a m e f in i te p o o l of c h a r i t a b l e f u n d s a n d d o n a t i o n s . J u s t 

t o m e n t i o n o n e n e w cause w h i c h is v e r y p o p u l a r in e x - C o m -
m u n i s t c o u n t r i e s a n d has a l r e a d y c o n s u m e d vas t s u m s of 
m o n e y : it is l oose ly cal led 'civil s o c i e t y ' , i. e. act ivi t ies in s u p 
p o r t of c i t i z e n s ' v o l u n t a r y ac t i on f o r t he b e n e f i t of socie ty . 
T h i s rece ives s u p p o r t f r o m n e w f u n d e r s , s u c h as t he So ros 
f o u n d a t i o n s . A n in t e r e s t i ng q u e s t i o n w h i c h a r e p o r t e r migh t 
w i sh t o p u t t o M r S o r o s is th i s one : " I f y o u had n o t i n v e n t 
ed the " o p e n s o c i e t y " , w o u l d y o u h a v e c o n s i d e r e d g iv ing 
y o u r m o n e y f o r he r i t age c o n s e r v a t i o n ? " W h i l e n e w causes 
m a y o p e n u p n e w f o u n t a i n s of s u p p o r t it is a lso t h e case t ha t 
s o m e f u n d e r s s i m p l y sh i f t f r o m t ime t o t ime the i r g r a n t -
m a k i n g pol ic ies . S ince her i tage , a l m o s t p e r d e f i n i t i o n , h a s al
w a y s b e e n a r o u n d , t h e r e is a r isk t ha t its c o n t i n u e d p r e s e n c e 
is a lso t a k e n t o o m u c h f o r g r a n t e d and no t g iven a s u f f i c i e n t 
ly high p r io r i t y , excep t a f t e r m a j o r ca lami t i e s s u c h as f l o o d s , 
e a r t h q u a k e s , f i re o r war . 

W h e n t h e f i rs t d r a f t of m y o w n s t u d y o n f o u n d a t i o n s , 
w r i t t e n t o g e t h e r w i t h P r o f e s s o r van d e r P loeg ( F r e e U n i v e r 
sity, A m s t e r d a m ) f o r u l t i m a t e p u b l i c a t i o n in t he I n t e r n a t i o n 
al E n c y c l o p e d i a of C o m p a r a t i v e Law, w a s f ina l i sed in 1987, 
w e ind ica ted tha t t h e r e w e r e t h e n in C e n t r a l and E a s t e r n E u 
r o p e h a r d l y a n y f o u n d a t i o n s . O n l y a f e w yea r s later, w e h a v e 
had t o s w a l l o w t h o s e w o r d s and t h o r o u g h l y revise o u r 
s tudy. In C e n t r a l a n d Eas t e rn E u r o p e t h e r e a r e t o d a y t h o u 
sands of f o u n d a t i o n s and m a n y f o u n d a t i o n l a w s o r d r a f t 
laws . 

In a m o r e r ecen t s t udy , s u b m i t t e d in 1994 t o t he Vienna 
S y m p o s i u m o n Legal A s p e c t s of I n t e r n a t i o n a l T r a d e in Ar t , 
I h a v e cal led t h e f o u n d a t i o n a " t i m e h o n o u r e d m o d e l f o r 
he r i t age c o n s e r v a t i o n " 4 . F o u n d a t i o n s fulf i l a w i d e a r r a y of 
f u n c t i o n s w i t h regard t o he r i t age c o n s e r v a t i o n . F i r s t a n d 
f o r e m o s t , t he p r o p e r t y of he r i t age o b j e c t s can b e e n t r u s t e d 
t o f o u n d a t i o n s . T h e p u r p o s e c lause in a f o u n d a t i o n ' s cons t i 
t u t i o n can h e l p e n s u r e t ha t t he b u i l d i n g o r s i te will o n l y be 
used f o r t h e spec i f ied p u r p o s e (e. g. m u s e u m , c o n c e r t hall) . 
T h i s is an a d v a n t a g e o v e r s ta te o w n e r s h i p o r p r i va t e o w n e r 
sh ip w h i c h d o e s n o t necessar i ly g u a r a n t e e use of t h e b u i l d 
ing in k e e p i n g w i t h its h i s tor ica l i m p o r t a n c e . Secondly , 
f o u n d a t i o n s can c h a n n e l s u p p o r t f o r a m o n u m e n t o r site. 
A p a r t f r o m g r a n t - m a k i n g (as envisaged b y the F r e n c h F o n 
d a t i o n d u P a t r i m o i n e ) a f o u n d a t i o n can h a n d l e a f u n d - r a i s 
ing c a m p a i g n . T h i r d l y , f o u n d a t i o n s can act as o r g a n i z e r s of 
ac t iv i t ies t a k i n g p lace w i t h i n a m o n u m e n t ( e . g . conce r t s ) 
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