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Non-Corporate Voluntary Associations 

A 
o i . leading academic l a w y e r has de t ec t ed in u n i n c o r p o r a t ­
ed a s soc ia t ions ev idence of t h e Eng l i sh ta lent f o r a v o i d i n g 
de ta i led i n q u i r y in to i n s t i t u t i o n s and c o n c e p t s w h i c h seem 
t o w o r k , f o r fear of e x p o s i n g the i r r a m p a n t i r r a t iona l i ty : 
P r o f e s s o r R o g e r R i d e o u t " L i m i t e d Liabi l i ty of U n i n c o r p o ­
r a t ed A s s o c i a t i o n s " (1996) C L P 187. B u t u n i n c o r p o r a t e d as­
soc i a t ions m i g h t a lso be seen as re f lec t ing a f u r t h e r i d i o s y n ­
crasy, t he abi l i ty of Eng l i sh law t o c rea te a ju r id ica l w h o l e 
w h i c h is less t h a n the s u m of its pa r t s . 

T h e u n i n c o r p o r a t e d as soc ia t ion is a c u r i o u s a n o m a l y 
w h i c h r e m a i n s u n d e r - e x p l o r e d in Eng l i sh law. I t can cons is t 
w h o l l y of i n c o r p o r a t e d bod ies . It f r e q u e n t l y co-ex i s t s w i t h a 
t r u s t , as w h e r e t rus tees of t h e assoc ia t ion ho ld its m o n e y o r 
p r o p e r t y in t rus t f o r its m e m b e r s in a c c o r d a n c e w i t h t he 
ru les of t h e as soc ia t ion , and it can b e e i the r c h a r i t a b l e o r 
n o n - c h a r i t a b l e . In t heo ry , its lack of i n c o r p o r a t i o n m e a n s 
tha t the u n i n c o r p o r a t e d as soc ia t ion " h a s n o legal e n t i t y " : 
H a l s b u r y , L a w s of E n g l a n d (4 th ed . ) " C o n t r a c t " vol 9 pa ra 
344. I n d e e d , n o fo rma l i t i e s w o u l d s e e m t o be necessa ry t o 
t he f o u n d a t i o n of an u n i n c o r p o r a t e d assoc ia t ion at all, o t h e r 
t h a n in r e l a t ion t o its n a m e . A n d ye t it s e e m s t o posses s at 
least o n e of t he a d v a n t a g e s of i n c o r p o r a t i o n w i t h o u t inf l ic t ­
ing o n its m e m b e r s t he f o r m a l i t y of t ha t p rocess . T h a t a d ­
v a n t a g e is t h e l imi ted l iabi l i ty of its m e m b e r s (d i scussed f u r ­
t he r be low) . T h e p o i n t was p o w e r f u l l y m a d e b y L o r d L i n -
d ley in Wise v Perpetual Trustee Co (1903) A C 139: 

" C l u b s a r e assoc ia t ions of a pecul ia r n a t u r e . T h e y a r e so­
ciet ies t he m e m b e r s of w h i c h are pe rpe tua l l y c h a n g i n g . T h e y 
are n o t p a r t n e r s h i p s ; t h e y a r e n o t assoc ia t ions f o r gain; a n d 
t h e f e a t u r e w h i c h d i s t ingu i shes t h e m f r o m o t h e r socie t ies is 
t ha t n o m e m b e r as such b e c o m e s liable t o p a y t o t he f u n d s of 
t h e soc i e ty o r t o a n y o n e else any m o n e y b e y o n d the s u b ­
sc r ip t ions r equ i r ed b y the ru les of t he c lub so l o n g as h e re­
m a i n s a m e m b e r . It is u p o n this f u n d a m e n t a l c o n d i t i o n , n o t 
u sua l ly expressed b u t u n d e r s t o o d b y e v e r y o n e , tha t c lubs 
are f o r m e d ; and this d i s t i n g u i s h i n g f ea tu r e has b e e n o f t e n ju ­
dicia l ly r e cogn i s ed . " 

Bu t this a p p a r e n t i m m u n i t y is b o u g h t at a heavy p r ice . T h e 
d i s a d v a n t a g e s of u n i n c o r p o r a t e d assoc ia t ions i n c l u d e the i r 
inabi l i ty t o s u e ( o r be s u e d ) in the i r o w n n a m e , the i r c o n t r a c ­
tual d isabi l i ty , a n d the d i f f icu l t ies w h i c h a t t end the i r o w n e r ­
s h i p of p r o p e r t y . T h e s e d r a w b a c k s m a y well m a k e the u n i n ­
c o r p o r a t e d assoc ia t ion an un f i t vehic le f o r he r i t age m a n a g e ­
m e n t and p r o t e c t i o n . 

C e n t r a l f e a t u r e 

T h e essence of t he u n i n c o r p o r a t e d assoc ia t ion h a s been long 
d e b a t e d , b u t it n o w s e e m s clear tha t it lies in t he ex i s t ence of 
a s y s t e m set u p b y a g r o u p of ind iv iduals w i t h t he o b j e c t of 
p u r s u i n g cer ta in c o m m o n a i m s ( R i d e o u t , 190). O n tha t ana l ­
ysis , ne i the r a c o m m o n p u r p o s e n o r a c o m m o n f u n d o r c o m ­
m o n p r o p e r t y w o u l d a p p e a r per se d e t e r m i n a t i v e . A c o m ­

m o n p u r p o s e is c ruc ia l b u t n o t b y itself su f f i c i en t ; a c o m m o n 
f u n d is ne i the r . T h u s it was t h a t in Conservative Central Of­
fice v Burrell{ 1982) 2 All E R 1 at 7, C A , B r i g h t m a n LJ s p o k e 
of an u n i n c o r p o r a t e d as soc ia t ion as an o r g a n i s a t i o n h a v i n g 
" a n iden t i f i ab l e m e m b e r s h i p b o u n d t o g e t h e r b y i den t i f i ab l e 
ru l e s " . T h e s e ru le s had t o d e f i n e t h e " b o n d of a s s o c i a t i o n " 
a m o n g m e m b e r s and s h o w w h e r e c o n t r o l res ted ; a n d t h e y 
w o u l d need t o have b e e n m a d e o n an i den t i f i ab l e occas ion . 
M o n e y , such as d o n a t i o n s t o t he b o d y in q u e s t i o n , can be 
p o o l e d f o r p u r p o s e s , and t h r o u g h legal vehicles , o t h e r t h a n 
t ha t of an u n i n c o r p o r a t e d a s soc ia t ion . 

C l o s e l y allied t o t he n o t i o n of a c o m m o n s y s t e m is t ha t of 
a l l iance b y c o n t r a c t . A n u n i n c o r p o r a t e d as soc ia t ion is said t o 
d e p e n d vi tal ly on c o n t r a c t , w h e t h e r e x p r e s s o r imp l i ed ; t he 
r e q u i r e m e n t is s o pe rvas ive t ha t it is said t ha t t he c o u r t s will 
r ead i ly pe rce ive a c o n t r a c t w h e r e t h e y wi sh t o f i n d an u n i n ­
c o r p o r a t e d a s soc ia t ion . It is i m p o r t a n t t o e m p h a s i s e t h a t t he 
re levant c o n t r a c t s are p u r e l y a m o n g the m e m b e r s in t e r se; 
t h e r e is n o s u c h t h i n g as a c o n t r a c t b y each m e m b e r s e p a r a t e ­
ly w i t h t h e a s soc ia t ion . T h e ' i n t e r se ' c o n t r a c t r e p r e s e n t s 
a b o u t t he o n l y occas ion w h e r e m e m b e r s m a y b e fu l ly liable, 
a n d even t h e n o n l y f o r w r o n g s aga ins t t he aggr ieved m e m ­
ber . I t is n o t u n l i k e l y t ha t t he c o n t r a c t in q u e s t i o n wil l r ep ­
r e sen t o n e of t h o s e ins tances w h e r e Eng l i sh law w a i v e s t he 
n o r m a l f o r m a l i t y of a m a t c h i n g o f f e r a n d accep tance : see 
Clarke v Dunraven, The Satanita (1897) A C 59. T h e t r u s t 
c o n c e p t m a y b e a c o m m o n cha rac t e r i s t i c of u n i n c o r p o r a t e d 
a s soc i a t i ons b u t it is n o t (in c o m p a r i s o n t o c o n t r a c t ) f u n d a ­
m e n t a l . 

T y p i c a l i n s t a n c e s 

M e m b e r s ' c l u b s are a p a r a d i g m case: g r o u p s of m e m b e r s 
w h i c h m e e t f o r social , r ec rea t iona l o r e d u c a t i v e p u r p o s e s 
a n d accep t u n i f o r m ru les f o r t he g o v e r n a n c e of t h e i r act ivi­
ties. O t h e r e x a m p l e s a r e u n i n c o r p o r a t e d c h a r i t a b l e ins t i tu ­
t i o n s a n d c a m p a i g n g r o u p s . C e r t a i n o t h e r co l lec t ive g r o u p s 
have , h o w e v e r , a t t a i n e d the s ta tus of a q u a s i - c o r p o r a t i o n b y 
law, s h a r i n g s o m e of t h e qua l i t i es of c o n v e n t i o n a l c o r p o r a ­
t ions , s u c h as t h e abi l i ty t o b e sued in t he a s soc ia t ion ' s n a m e : 
r eg i s t e red f r i e n d l y socie t ies , t r u s t ee sav ings b a n k s a n d (unt i l 
t he abo l i t i on of th i s s t a t u s b y s t a tu t e ) t r a d e u n i o n s . L i t e r a r y 
and sc ien t i f ic socie t ies a r e a f u r t h e r special class w i t h cer ta in 
s t a t u t o r y pr iv i leges , c o n s i d e r e d be low. 

L i t i g a t i o n s t a t u s 

A s a l r eady n o t e d , u n i n c o r p o r a t e d a s soc ia t ions c a n n o t u n d e r 
E n g l i s h l aw s u e o r b e sued in the i r o w n n a m e : London Asso­
ciation for the Protection of Trade v Creenlands (1916) 2 A C 
15, H L . By the Rules of t he S u p r e m e C o u r t , h o w e v e r , ( O r ­
d e r 15 ru le 12, f o r w h i c h t h e r e is a C o u n t y C o u r t e q u i v a l e n t ) 
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o n e o r m o r e of the member s of the associat ion m a y sue o r be 
sued o n behalf of all m e m b e r s having the same interest in the 
action, p rovided they are fairly representa t ive of the general 
b o d y of members . Th i s is substant ia l ly no m o r e than a re­
flection of t he general rule permi t t ing class act ions. But the 
device is c lumsy and largely ineffect ive. Rideout (op cit su­
p ra ) has said that t he di f f icul ty exists solely in t he judicial 
mind and could be resolved by a s imple enabl ing o r permis­
s ion-giving s ta tute . H e also suggests that a w a y a r o u n d the 
general immuni ty /d i sab i l i t y p rob lem might be f o u n d b y 
suing the commi t t ee ( a n d / o r any trustees) w h e r e the rules 
pe rmi t the c o m m i t t e e to con t rac t o n behalf of m e m b e r s . Bu t 
no t all rules so p rov ide . (Con t ra s t t he recent decis ion of the 
Federal C o u r t of Austral ia in Abrook v Peter R Bennett In­
vestment Services Ltd (1997) un repo r t ed 1st Augus t , w h e r e 
O ' L o u g h l i n J held that the c o m p a n y law pr inciple in Foss v 
Harbottle (1843) 2 H a r e 461 is no t conf ined to inco rpora t ed 
companies , bu t may app ly to any associat ion of pe r sons 
which is b o u n d by c o m m o n p u r p o s e and collective manage­
m e n t and wh ich can be descr ibed as a separate legal ent i ty (in 
this case, an u n i n c o r p o r a t e d f r iend ly society w h o s e m e m b e r 
investors s o u g h t the r ight to c o m m e n c e action direct ly 
against the society 's inves tment advisers)). 

P r o p e r t y 

Unless its pu rposes are chari table , an u n i n c o r p o r a t e d associ­
at ion c a n n o t hold p r o p e r t y in its o w n n a m e o the rwi se than 
b y v i r tue of a cont rac t a m o n g the m e m b e r s for the t ime be­
ing: Re Recher's Will Trusts, National Westminster Bank Ltd 
v National Anti-Vivisection Society Ltd (1972) C h 526. It 
fo l lows that w h e r e a tes ta tor makes an abso lu te gif t to an un­
incorpora t ed associat ion this canno t take its literal effect . 
Rather, the gift will t ake effect as a gift t o the Treasure r to be 
held by him on a bare t rus t for, o r as a f iduciary agent for, the 
member s act ing in a general meet ing o r via their commi t t ee , 
as laid d o w n in the associat ion 's rules, which b ind the m e m ­
bers in cont rac t . G i f t s of shares o r land will take effect as 
gifts to t he association's t rustees , equivalent ly restr ic ted. 

T h e p r o p e r t y pos i t ion goes some way t o w a r d s explaining 
what appears t o be a judicial policy of re luctance to in ter fere 
in the affairs of u n i n c o r p o r a t e d associat ions. Ce r t a in ly this 
appears so w h e r e m e m b e r s fall o u t a m o n g themselves. It has 
been held that a m e m b e r w h o seeks an in junc t ion against t he 
un inco rpora t ed associat ion has n o suff ic ient p r o p e r t y right 
because he has at m o s t on ly a residual interest in f u n d s o r 
o the r p r o p e r t y held in t he n a m e of t he associat ion, and that 
the unavailabil i ty of an in junc t ion spells an absence of juris­
dict ion to in tervene in t he association's affairs: cf. Dawkins v 
Antrobus (\%%\) 1 7 C h D 6 1 5 . 

P o w e r t o c o n t r a c t 

Lacking legal personal i ty , u n i n c o r p o r a t e d associat ions can­
no t enter into, o r sue o r be sued u p o n , cont rac ts and arc not 
b o u n d by the acts of their supposed 'agents ' . N o r can un in­
co rpo ra t ed associat ions au thor i se an off icer to sue o r be sued 
on such cont rac ts on their behalf unless this p o w e r is ex­
pressly con fe r r ed b y s ta tute (eg, the Fr iendly Societies Act 
1896 s 94); the mere existence of rules p u r p o r t i n g t o give the 
association this p o w e r is n o t enough : Gray v Pearson (1870) 
LR 5 C P 568. 

L i m i t e d l iabi l i ty 

T h e member s of an u n i n c o r p o r a t e d associat ion, unl ike the 
par tners in a par tnersh ip , are not , b y v i r tue of their m e m b e r ­
ship alone, liable for the deb t s incurred " b y " the associat ion. 
T h e general rule is that , unless they are t rad ing (in which 
event the pr inciples of pa r tne r sh ip law seem inevitably to ap­
ply) all u n i n c o r p o r a t e d associat ions and their m e m b e r s en joy 
limited liability. Apar t f r o m par tnersh ips , the rule of limited 
liability applies to associat ions generally; it is t o be c o m p a r e d 
wi th the joint and several liability of t rustees. T h e liability of 
each individual m e m b e r is (like that of the shareholder in a 
c o r p o r a t i o n / c o m p a n y ) generally l imited to that member ' s 
agreed subscr ip t ion . In the w o r d s of R ideou t (op cit, 188): 

" A s wi th sha reho ld ing so wi th associat ion m e m b e r s h i p , 
o n e pays a subsc r ip t ion and al lows the pu rposes w h i ch 
o n e wishes to pu r sue to be carried o u t w i t h o u t any risk 
unless o n e is so ill-advised as t o take a direct hand in that 
pu r su i t . " 
A n y more extensive liability o n t he par t of the individual 

m e m b e r w o u l d have to be based o n agency (in a case of con ­
tract) and vicarious liability (in a case of tor t ) . 

Contract 

An ou t s ide pa r ty w h o cla ims in con t rac t mus t s h o w a suff i ­
cient b o n d of a u t h o r i t y be tween the pe r son w h o created o r 
u n d e r t o o k the obl iga t ion and the m e m b e r w h o is sued o n it. 
In general , t he latter is answerab le o n l y w h e r e he personal ly 
gave the o r d e r f o r t he incur r ing of t he liability, o r expressly 
o r impl iedly au thor i sed its being given o n his behalf ( t hough 
here, as in general , later ra t i f icat ion of an unau thor i sed o r d e r 
will suff ice: Bradley Egg Farm v Clifford (1943) 2 All ER 
378, C A ) . 

Jo in ing in a r e so lu t ion to place the relevant order , o r 
p ledging one ' s persona l liability o n t he associat ion 's behalf , 
w o u l d p r o b a b l y suffice, bu t shor t of such conduc t there is 
p r o b a b l y little that w o u l d involve the m e m b e r in liability. 
T h e sugges t ion that cour t s w o u l d imply a general au thor i ty 
on the par t of m e m b e r s in such c i rcumstances is a rguably 
subject t o t he fo l lowing ob jec t ions : 
1. To imply au thor i ty , it may be necessary t o satisfy the n o r ­

mal c o m m o n law test f o r the implicat ion of t e rms in fact , 
tha t the impl ica t ion is essential to lend commerc ia l eff ica­
cy to the re la t ionship . It is hard to detect this e lement in 
t he s i tuat ion u n d e r deba te . 

2. T h e impl ica t ion of a general a u t h o r i t y could potent ia l ly 
mean that every individual m e m b e r could sue (as well as 
be sued) as a pr incipal o n the con t rac t , a s i tuat ion w h i ch 
could p r o v e a w k w a r d f o r the ou t s ide pa r ty ; 

3. T h e impl ica t ion could also mean that the commi t t ees 
themselves could no t sue o r be sued because they are 
merely agents , unless there is a p rospec t of an action 
against them for breach of w a r r a n t y of au thor i ty , o r unless 
it we re agreed that they shou ld con t rac t b o t h as pr incipals 
and agents. But the latter m a y well be t oo complex an im­
plication t o gain c redence . 

O n balance, c o u r t s a p p e a r m o r e likely t o imply an i ndemni ­
ty a m o n g o rd ina ry m e m b e r s o n c e " f r o n t - l i n e " liability has 
been incurred by the c o m m i t t e e o r o t h e r resolving member s , 
than to enlarge the f r o n t - l i n e liability itself b y imp ly ing ini­
tial a u t h o r i t y f r o m every m e m b e r . It seems n o co inc idence 
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tha t the cases on m e m b e r s ' liability involve, a lmost w i t h o u t 
except ion, part ies to t he relevant resolut ion. 

Tort 

In a case of t o n , the cour t will ask itself whe the r the w r o n g 
was c o m m i t t e d in the cour se of the individual m e m b e r ' s 
business, o r poss ib ly whe the r it was commi t t ed b y a p e r s o n 
to w h o m the m e m b e r delegated any par t of his d u t y of care 
t o w a r d s the vict im. It w o u l d be an opt imist ic litigant w h o 
saw here a b road avenue a long which to pu r sue individual 
member s for the to r t ious acts of the commi t t ee . 

General 

This adds u p t o a fairly restrictive range of liability and sup­
po r t s Rideout ' s r e c o m m e n d a t i o n , o p cit, tha t if o n e has a 
p u r p o s e to pu r sue it is advisable to f o r m an associat ion. O f 
course , t he association's f u n d s are also generally i m m u n e , al­
t h o u g h L loyd (1953) 16 M L R 359 argues that these can be 
reached if t he t ransact ion is backed by all t he members . 

L i t e r a r y a n d Scient i f ic I n s t i t u t i o n s 

Special p rov is ion for such bodies is m a d e b y the L i t e ra ry and 
Scientific Ins t i tu t ions Act 1854 (a s ta tute wh ich applies to 
b o t h incorpora ted and u n i n c o r p o r a t e d societies) and certain 
o t h e r legislation. Whi le chari table objects are no t necessary, 
there m u s t be an e lement of ins t ruc t ion in an ins t i tu t ion 's 
pu rposes f o r it to qual i fy as a society wi th in the Act; mere 
recreat ion o r e n j o y m e n t are n o t enough . T h e character is t ics 
and privileges of these ins t i tu t ions are fully discussed by 
B a m f o r t h and Palmer in Ha l sbury , L a w s of England (4th ed, 
reissue, 1997) vol 28, "Librar ies and o t h e r Scientific and C u l ­
tural Ins t i tu t ions" , paras 465-497. 

Such societies have s o m e (albeit l imited) p o w e r to hold 
land and o t h e r proper ty . If no t established o r c o n d u c t e d for 
prof i t , and if having main objects concerned with science, lit­
era ture o r the f ine ar ts such as t o enti t le them to be regarded 
as chari table inst i tut ions, they may be exempt f r o m full rates 
on p roper ty , f r o m income tax and co rpo ra t ion tax and f r o m 
o ther imposts . 

T h e r e is a lso provis ion f o r act ions to be b r o u g h t (and de­
fended) in t he name of t he pres iden t , cha i rman , pr incipal 
secretary, clerk o r (according to the society 's rules) o t h e r 
senior off icer of the society. 

T h e p r o p o s e d C o u n c i l ( E E C ) R e g u l a t i o n o n t h e S t a t u t e 
f o r a E u r o p e a n Assoc i a t i on 

This proposal , first published in 1992 and amended in 1993, 
aims to enable t w o o r m o r e certain legal entities having their 
central administrat ion wi th in different m e m b e r states t o 

f o r m , w i t h o u t losing their special nat ional characteristics, a 
t r a n s - C o m m u n i t y association, co-opera t ive society o r m u t u ­
al society in o rde r to take advantage of the Single Marke t . T h e 
EA wou ld have to be established for a p u r p o s e in t he general 
interest o r to p r o m o t e its t rade o r professional interest and 
would have to devote its p rof i t s to the pursu i t of its object ives 
ra ther than dividing them a m o n g its members . T h o s e U K le­
gal entities which wou ld qual i fy for this p u r p o s e w o u l d in­
clude companies limited b y guarantee, organisa t ions incorpo­
rated b y Roya l C h a r t e r o r Ac t of Par l iament and all inst i tu­
t ions established for exclusively charitable pu rposes . All three 
of the p r o p o s e d new entities would have distinct legal pe r son­
ality, p o w e r t o conclude contracts and to acqui re p rope r ty etc, 
and liability limited t o their assets: A r t 2(3). T h e proposa ls 
were cons idered insuff icient , and a fu r the r review of legisla­
tive convergence wi th in m e m b e r states was ordered , at the 29 
M a y 1996 P lenary Session of the E c o n o m i c and Social C o m ­
mittee. Bu t the proposa l is clearly of interest t o those involved 
with the w o r k of chari table un incorpora ted associations and 
it may eventual ly s t rengthen their (h i ther to t enuous) claim to 
adop t ion as the chosen model for heri tage managemen t . 

C o n c l u s i o n 

It is t e m p t i n g t o regard the u n i n c o r p o r a t e d associa t ion as 
having substant ia l advantages over t he l imited liability c o m ­
pany. N o t least, it seems to o f f e r a m o r e extensive l imi ta t ion 
of liability, in that ou t s ide c la imants c a n n o t a t tack associa­
t ion f u n d s : t he associa t ion, be ing non-ex is ten t , has n o p r o p ­
erty. Fur the r , individual m e m b e r s c a n n o t d i spose of the i r in­
terests . A n d , s ince t he u n i n c o r p o r a t e d associa t ion is n o n -
t rading , its con t ro l l i ng personnel (in con t ras t to c o m p a n y di­
rectors) may m o r e easily avoid the potent ia l col l is ion be­
tween commerc i a l and char i table func t ions w h i ch has been 
ident if ied in relat ion to companies . 

T h e reality, o n e suspects , is m o r e austere . It is unc lea r h o w 
far the l iabili ty of m e m b e r s of an u n i n c o r p o r a t e d associa t ion 
is t ru ly l imited; in this contex t (as e lsewhere) pr inciples 
which app ly t o c lubs m a y no t apply in unqua l i f i ed f o r m t o 
u n i n c o r p o r a t e d associat ions generally. It migh t , in any 
event , be ob jec ted that l imited liability is no t a p r i m e cons id ­
erat ion in de t e rmin ing the app rop r i a t e s t ruc tu re f o r a t rans­
nat ional b o d y c o m m i t t e d to heri tage managemen t . O n the 
o t h e r hand , t he lack of legal en t i ty is a ser ious h i n d r a n c e ( for 
example , wi th regard t o the receipt of beques t s ) and suggests 
t he need f o r a d is t inct and fo rma l ly - s t r uc tu r ed recipient 
a n d / o r m a n a g e m e n t a n d / o r litigant body , in 
s u p p o r t of t he u n i n c o r p o r a t e d associa t ion. 
All ied t o the vague cond i t ion of the u n d e r l y - * i-
ing law, these cons ide ra t ions suggest a clear Ac&m M 
need t o r f u r t h e r exp lora t ion be fo re this f ' ( V V 
mode l for her i tage m a n a g e m e n t emerges as a 1 " • y , ^ J j 
s t r o n g con tende r . 
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