
s ion is ve ry m u c h in f a v o u r of t he p r o p o s a l and the G o v e r n ­
m e n t also seems incl ined t o s u p p o r t i t . 

Al l of this w o u l d seem t o b e p r o o f , if p r o o f w e r e n e e d e d , 
t ha t t h o s e w h o prac t i ce th i s t y p e of law in E n g l a n d are sat is­
f ied tha t t he c o m p a n y , even the c h a r i t a b l e c o m p a n y l imi ted 
b y g u a r a n t e e , is n o t , in t he final analys is , an a p p r o p r i a t e 

f o r m of s t r u c t u r e f o r t h e c a r r y i n g o u t of n o t -
f o r - p r o f i t ac t iv i t ies w h i c h i n c l u d e the p r o t e c ­
t ion a n d m a i n t e n a n c e of t he her i t age . U n t i l 
such t i m e as t h e n e w s t r u c t u r e has been deve l ­
o p e d , h o w e v e r , it r e m a i n s t h e m o s t a p p r o p r i ­
ate a l t e rna t ive . 

F R I T S W . H O N D I U S 

Foundations 

A 
/ I t t he a p p r o a c h of t he y e a r 2000 it is in te res t ing t o e x a m ­
ine w h a t expec t a t ions p e o p l e had s o m e t ime a g o a b o u t f o u n ­
d a t i o n s at tha t f a t e fu l p o i n t in t ime. 

A b o u t t h i r t y yea r s ago, A lan Pifer, P r e s i d e n t of t he C a r n e ­
gie C o r p o r a t i o n of N e w Y o r k , p r o n o u n c e d in K a n s a s C i t y 
an addres s ent i t led " T h e F o u n d a t i o n in t he Year 2 0 0 0 " ' ; I 
myself p r e s e n t e d ten yea r s a g o in T h e H a g u e a s t u d y t a k i n g 
s t ock of f o u n d a t i o n laws w o r l d w i d e . 

M r Pi fe r f o l l o w e d a s e e m i n g l y safe m e t h o d of p r e d i c t i n g 
the f u t u r e . O n the basis of available s ta t is t ics o n t h e n u m b e r 
of U S f o u n d a t i o n s and the i r a n n u a l e x p e n d i t u r e in 1968, as 
c o m p a r e d t o t h e s i t ua t i on t h i r t y years earlier, he e x t r a p o l a t ­
ed t ha t t h e r e w o u l d b e a vast n u m b e r of f o u n d a t i o n s in 2000, 
bu t a dec l ine in average r e sou rces . By p u r e m a t h e m a t i c a l cal ­
cu la t ion , he a r r ived at t he a s t r o n o m i c a l f igu re of 1,400,000 
U S f o u n d a t i o n s w i t h a t o t a l s u m of $ 48 b i l l ion t o s p e n d . T h e 
annua l g r a n t - m a k i n g p e r f o u n d a t i o n w o u l d dec l ine h o w e v ­
er f r o m $ 117 t h o u s a n d in 1936 t o $ 34 t h o u s a n d in t h e y e a r 
2000, all th i s w i t h o u t t a k i n g in to a c c o u n t t he d e v a l u a t i o n of 
t he do l l a r o v e r s ixty years . So, m a n y m o r e app l i c a t i ons f o r 
f o u n d a t i o n g ran t s w o u l d h a v e t o be t u r n e d d o w n , b u t o n e 
cou ld advise each app l i can t : " t h e r e a r e m o r e t h a n a mi l l ion 
o t h e r f o u n d a t i o n s wi th w h o m y o u can t r y y o u r l uck" . 

M r Pi fe r ' s scenar io , l ike t ha t of M a l t h u s , wil l n o t c o m e 
t r u e . W h i l e b e t w e e n 1936 and 1968, t he n u m b e r of f o u n d a ­
t i o n s had increased 7 0 - f o l d , it has just d o u b l e d o v e r t he 30 
years tha t f o l l o w e d . T h e C o u n c i l on F o u n d a t i o n s in W a s h ­
ing ton" e s t ima te s tha t b y the year 2000, t h e r e will be 43 ,000 
U S f o u n d a t i o n s h a v i n g a p p r o x i m a t e l y U S $ 235 bi l l ion (de­
p e n d i n g o n the s t ock marke t ) , t o s p e n d a m o n g t h e m ( i . e . 
$ 546 t h o u s a n d p e r f o u n d a t i o n ) . 

Yet, M r Pi fe r ' s no t e of w a r n i n g w a s use fu l . H e r e m i n d e d 
us tha t inc reas ing the n u m b e r of f o u n d a t i o n s d o e s n o t nec­
essar i ly m e a n inc reas ing the a m o u n t of f o u n d a t i o n m o n e y 
avai lable f o r n o b l e causes , such as he r i t age c o n s e r v a t i o n . W e 
w e r e r ecen t ly i n f o r m e d of t he excel lent in i t ia t ive of t he 
F r e n c h M i n i s t e r of C u l t u r e t o set u p a F o n d a t i o n p o u r le Pa-
t r imo ine 1 . Bu t will this n e w f o u n d a t i o n genera te n e w f u n d s 
f o r her i tage? O r will it s i m p l y b e a n e w c o m p e t i t o r f o r exis t ­
ing f u n d s ? 

T h e n u m b e r of cha r i t ab le causes is on the increase w h i c h 
m e a n s t ha t m o r e and m o r e causes c o m p e t e f o r s u p p o r t f r o m 
the s a m e f in i te p o o l of c h a r i t a b l e f u n d s a n d d o n a t i o n s . J u s t 

t o m e n t i o n o n e n e w cause w h i c h is v e r y p o p u l a r in e x - C o m -
m u n i s t c o u n t r i e s a n d has a l r e a d y c o n s u m e d vas t s u m s of 
m o n e y : it is l oose ly cal led 'civil s o c i e t y ' , i. e. act ivi t ies in s u p ­
p o r t of c i t i z e n s ' v o l u n t a r y ac t i on f o r t he b e n e f i t of socie ty . 
T h i s rece ives s u p p o r t f r o m n e w f u n d e r s , s u c h as t he So ros 
f o u n d a t i o n s . A n in t e r e s t i ng q u e s t i o n w h i c h a r e p o r t e r migh t 
w i sh t o p u t t o M r S o r o s is th i s one : " I f y o u had n o t i n v e n t ­
ed the " o p e n s o c i e t y " , w o u l d y o u h a v e c o n s i d e r e d g iv ing 
y o u r m o n e y f o r he r i t age c o n s e r v a t i o n ? " W h i l e n e w causes 
m a y o p e n u p n e w f o u n t a i n s of s u p p o r t it is a lso t h e case t ha t 
s o m e f u n d e r s s i m p l y sh i f t f r o m t ime t o t ime the i r g r a n t -
m a k i n g pol ic ies . S ince her i tage , a l m o s t p e r d e f i n i t i o n , h a s al­
w a y s b e e n a r o u n d , t h e r e is a r isk t ha t its c o n t i n u e d p r e s e n c e 
is a lso t a k e n t o o m u c h f o r g r a n t e d and no t g iven a s u f f i c i e n t ­
ly high p r io r i t y , excep t a f t e r m a j o r ca lami t i e s s u c h as f l o o d s , 
e a r t h q u a k e s , f i re o r war . 

W h e n t h e f i rs t d r a f t of m y o w n s t u d y o n f o u n d a t i o n s , 
w r i t t e n t o g e t h e r w i t h P r o f e s s o r van d e r P loeg ( F r e e U n i v e r ­
sity, A m s t e r d a m ) f o r u l t i m a t e p u b l i c a t i o n in t he I n t e r n a t i o n ­
al E n c y c l o p e d i a of C o m p a r a t i v e Law, w a s f ina l i sed in 1987, 
w e ind ica ted tha t t h e r e w e r e t h e n in C e n t r a l and E a s t e r n E u ­
r o p e h a r d l y a n y f o u n d a t i o n s . O n l y a f e w yea r s later, w e h a v e 
had t o s w a l l o w t h o s e w o r d s and t h o r o u g h l y revise o u r 
s tudy. In C e n t r a l a n d Eas t e rn E u r o p e t h e r e a r e t o d a y t h o u ­
sands of f o u n d a t i o n s and m a n y f o u n d a t i o n l a w s o r d r a f t 
laws . 

In a m o r e r ecen t s t udy , s u b m i t t e d in 1994 t o t he Vienna 
S y m p o s i u m o n Legal A s p e c t s of I n t e r n a t i o n a l T r a d e in Ar t , 
I h a v e cal led t h e f o u n d a t i o n a " t i m e h o n o u r e d m o d e l f o r 
he r i t age c o n s e r v a t i o n " 4 . F o u n d a t i o n s fulf i l a w i d e a r r a y of 
f u n c t i o n s w i t h regard t o he r i t age c o n s e r v a t i o n . F i r s t a n d 
f o r e m o s t , t he p r o p e r t y of he r i t age o b j e c t s can b e e n t r u s t e d 
t o f o u n d a t i o n s . T h e p u r p o s e c lause in a f o u n d a t i o n ' s cons t i ­
t u t i o n can h e l p e n s u r e t ha t t he b u i l d i n g o r s i te will o n l y be 
used f o r t h e spec i f ied p u r p o s e (e. g. m u s e u m , c o n c e r t hall) . 
T h i s is an a d v a n t a g e o v e r s ta te o w n e r s h i p o r p r i va t e o w n e r ­
sh ip w h i c h d o e s n o t necessar i ly g u a r a n t e e use of t h e b u i l d ­
ing in k e e p i n g w i t h its h i s tor ica l i m p o r t a n c e . Secondly , 
f o u n d a t i o n s can c h a n n e l s u p p o r t f o r a m o n u m e n t o r site. 
A p a r t f r o m g r a n t - m a k i n g (as envisaged b y the F r e n c h F o n ­
d a t i o n d u P a t r i m o i n e ) a f o u n d a t i o n can h a n d l e a f u n d - r a i s ­
ing c a m p a i g n . T h i r d l y , f o u n d a t i o n s can act as o r g a n i z e r s of 
ac t iv i t ies t a k i n g p lace w i t h i n a m o n u m e n t ( e . g . conce r t s ) 
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even w h e r e t he bui ld ing itself is no t a founda t ion , bu t f o r ex­
ample State p roper ty . F o u r t h , f o u n d a t i o n s can p r o m o t e the 
t ra ining of her i tage c r a f t smen , o n e of t he best k n o w n exam­
ples being the E u r o p e a n C e n t r e f o r her i tage craft t ra ining 
which was created in 1977 b y S fo ra -Ga leazzo Sforza in Ven­
ice. Finally, f o u n d a t i o n s can help t o p r o m o t e publ ic aware­
ness a b o u t heri tage and reward ou t s t and ing achievements in 
heri tage conserva t ion . I recall in this connec t ion the pr izes 
awarded b y the Aga Khan F o u n d a t i o n . 

A t the end of my Vienna paper I have m a d e t w o r ecom­
menda t ions f o r action and 1 am pleased to note that on both , 
act ion is n o w being taken. First , I asked that a ser ious e f for t 
be m a d e to def ine m o r e clearly in f o u n d a t i o n laws o r tax 
laws the no t ion of "he r i t age" as a char i table p u r p o s e . To 
mos t peop le in the street "her i t age" means practically the 
oppos i t e of wha t we in this room wish it t o mean. T h e gen­
eral no t ion of heritage is p r o p e r t y wh ich o n the dea th of the 
o w n e r is dispersed a m o n g his heirs-at- law. We in t he c o n f e r ­
ence r o o m d o no t w i s h it to be dispersed bu t to be kep t t o ­
gether and conserved. Lack of an in terna t ional ly agreed de f ­
init ion leads to diff icult ies wi th regard to t r a n s b o r d e r giving 
for heri tage and w i t h regard to tax t rea tment . I have no ted 
with p leasure that a t t empt s are n o w be ing made at the in ter ­
national level at def in ing "her i tage" , f o r example in an in ter ­
esting d o c u m e n t emanat ing f r o m the Counc i l of Europe ' s 
Her i tage C o m m i t t e e def in ing , fo r approval by the C o m m i t ­
tee of Ministers5 , cultural heritage as " any material o r non 
material vestige of h u m a n endeavour and any trace of h u m a n 
activities in the natural e n v i r o n m e n t " . I note, however , that 
this def in i t ion was d ra f t ed not wi th regard to heri tage in 
general bu t fo r purposes of heritage educat ion . I hope that it 
will also sat isfy the need f o r def in ing heri tage in o t h e r con ­
texts and that the cultural heri tage exper ts concerned , be fo re 
f inalising their work , will consul t their colleagues in Minis­
tries of Jus t ice and Finance. 

T h e c o n f o r m i t y of this def in i t ion with the def in i t ions al­
ready adop ted in the Counc i l of E u r o p e C o n v e n t i o n s o n the 
Pro tec t ion of the Archaeological and Archi tec tura l H e r i ­
tage, of 1969, 1985 and 1992 (ETS N%6,121 and 143) should 
also be careful ly considered. ' ' 

T h e second r e c o m m e n d a t i o n wh ich I m a d e in m y Vienna 
pape r is that tax t rea tment of c ross - f ron t i e r giving in f avou r 
of the heri tage should be improved . In my capacity of Chief 
Trustee of t he Europhi l Trus t , I called and presided in De­
cember 1996 a R o u n d Table in Bratislava on "Tax Trea tment 
of N G O s " which ended wi th the adop t ion of the "Brat is la­
va Dec la ra t ion" on that subject . I will c o m e back to this ma t ­
ter at t he end of my paper. 

F o u n d a t i o n s a n d t h e i r d e v e l o p m e n t in t he Civi l L a w 

I am very pleased to take the f loor af ter D r Kearns of the 
Univers i ty of Leicester. I am f r o m St rasbourg , which has a 
pa r tne r sh ip wi th Leicester. D r Kearns has spoken abou t the 
C o m m o n Law, about chari table trusts . I will address the 
Civil Law, abou t f o u n d a t i o n s which are so-called legal per­
sons. A cen tury ago, there was a conversa t ion abou t the 
same topic be tween the t w o f a m o u s p rofessors of L a w f r o m 
England and f r o m the C o n t i n e n t : Mai t land and Von Gie rke . 
" M y dear Professor G i e r k e " said Mai t land, "1 still d o not 

unde r s t and y o u r legal p e r s o n s " . " L i e b e r H e r r Kol lege" , 
G i e r k e answered " n o r d o I u n d e r s t an d y o u r t rus t " . 

It w o u l d be an over- s impl i f ica t ion to p re t end that E u r o p e , 
and indeed the w o r l d , is d ivided in to t w o camps: at o n e s ide 
t he t rusts , chari t ies and n o n - p r o f i t o rganisa t ions of the 
C o m m o n L a w (Grea t Bri ta in and Ire land, t he C o m m o n ­
weal th , N o r t h America) , and at the o t h e r side t he f o u n d a ­
t ions and o t h e r n o n - g o v e r n m e n t a l legal pe r sons of the Civil 
Law (Con t inen ta l E u r o p e and the Russ ian Federa t ion , La t ­
in Amer ica and some coun t r i e s of Af r i ca and A s i a ) . 

A t the C o m m o n L a w side, it is t rue that coun t r i e s there 
share cer ta in legal characteris t ics , such as reliance on the 
cour t s t o give gu idance as t o t he mean ing of the law and a va­
r ie ty of legal f o r m s f o r pub l i c benef i t p u r p o s e s served by-
chari table t rus t s o r n o n - p r o f i t o rganisa t ions and that ne i ther 
in England n o r in t he U S A the te rm " f o u n d a t i o n " has as 
such a legal s ignif icance, except as a t e r m of art. But there are 
i m p o r t a n t d i f fe rences t o o be tween the laws relat ing t o f o u n ­
da t ions on b o t h sides of t he Atlant ic . In England the crucial 
fac tor wi th regard t o char i t ies is that these bodies , wha teve r 
their f o r m , m u s t be dedica ted to a publ ic benef i t p u r p o s e 
recognised u n d e r the 1993 Char i t i e s Ac t and subjec t to the 
scru t iny of the Cha r i ty C o m m i s s i o n e r s for England and 
Wales. It is also a f u n d a m e n t a l Engl ish rule, which t u rns 
some t imes in to an obsess ion , that chari t ies shou ld n o t t rans­
gress the b o r d e r be tween vo lun ta ry act ion and political acti­
vism, on the g r o u n d that o n l y the Par l i ament in Wes tmin i ­
ster decides w h a t is fo r the c o m m o n g o o d . Th i s means that 
du r ing the present suspense be fo re the M a y 1997 general 
elections, n o b o d y can say w h a t is the c o m m o n good . 

In the U n i t e d States, f o u n d a t i o n s have a lways been in t he 
f o r e f r o n t of social and poli t ical change and no t in any w a y 
subservient t o t he U S C o n g r e s s - as is be ing d e m o n s t r a t e d at 
p resent by t he f o u n d a t i o n s of t he Soros n e t w o r k (one of 
these has just been t h r o w n o u t of Belarus on the accusat ion 
of in te r fe r ing w i t h that coun t ry ' s internal politics). H o w e v ­
er, in the U S A the re is a n o t h e r cr i ter ion designed to set f o u n ­
da t ions apar t f r o m the main movers o n the nat ional scene, 
i. e. business co rpo ra t i ons . F o u n d a t i o n s and business c o r p o ­
ra t ions arc oppos i tes : p r o f i t - m a k i n g vs non prof i t making . 
T h e on ly federal ins t i tu t ion capable ol telling the d i f fe rence 
is t he US Internal Revenue Service.The ho ly writ of Amer i ­
can f o u n d a t i o n s law is Section 501 (c) (3) of the Internal Rev­
enue C o d e . Th i s Amer ican conce rn a b o u t n o n - p r o f i t o rgan ­
isations, ' n o n - p r o f i t s ' f o r shor t , causes some c o n f u s i o n in 
the f o r m e r c o m m u n i s t coun t r i e s of Cen t r a l and Eastern 
E u r o p e , which are in t he process of r e f o r m i n g their laws 
b o t h in the field of the marke t e c o n o m y and the field of 
vo lun ta ry organisa t ions . Pr ivate o w n e r s h i p of and i ncome 
f r o m capital, and var ious taxes on i ncome thus earned, are 
still a novel ty to m a n y of t hose coun t r i e s as p r o v e d b y the 
present d isar ray in Albania . Dis t ingu i sh ing the vo lun ta ry 
sector in t hose coun t r i e s by means of t he cr i ter ion of ' n o n 
prof i t m a k i n g ' , as r e c o m m e n d e d by some we l l -mean ing 
Amer ican organ isa t ions ( e . g . I C N L ) is unhe lp fu l . T h e con­
cept mos t mean ing fu l b o t h to C o m m o n Law and to Civil 
Law count r ies , t o Albania as well as Aust ra l ia , is that of 
' n o n - g o v e r n m e n t a l o rgan i sa t ion ' ( N G O ) . Th i s concept was 
coined f i f ty years ago in Art icle 71 of the U N C h a r t e r and is 
recognised as useful b y all o t h e r in ternat ional organisa t ions , 
such as U n e s c o , U N H C R , Wor ld B a n k , C o u n c i l of E u r o p e , 
Unicef , etc.7 
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H i s t o r i c a l d i f f e rences 

T h e legal regime govern ing f o u n d a t i o n s in the so-called C iv ­
il Law coun t r i e s is fa r f r o m u n i f o r m . T h e p r e s u m e d c o m ­
m o n legal b o n d be tween these coun t r i e s - mainly con t i nen ­
tal E u r o p e (wi th the except ion of Scandinavia), all of Latin 
Amer ica and some o t h e r par t s of the wor ld (in the w a k e of 
colonial empires) - is the heri tage of R o m a n Law, the C o r ­
pus Jur i s Civilis, fo l lowed in t he 19th cen tury by the F rench 
C o d e Civil and at the d a w n of the 20 th cen tu ry b y the G e r ­
m a n B G B . It is t rue that R o m a n law and in par t icular its re­
cep t ion in to canon law has p rov ided a fertile basis f o r t he law 
on founda t ions . Th i s has had impor t an t consequences . In 
the count r ies of R o m a n Ca tho l i c t radi t ion - wh ich means 
the w h o l e of E u r o p e unti l the R e f o r m a t i o n and , thereaf ter , 
the coun t r i e s which remained R o m a n Catho l ic - t he law 
govern ing f o u n d a t i o n s was no t civil law at all, bu t law der iv­
ing f r o m the church and ou t s ide t he s ta tute b o o k s of the 
State. This has remained so unti l t he F rench Revolu t ion . 

T h e great codif icat ion w o r k of N a p o l e o n , which has left a 
deep impact o n count r ies b o t h in the t radi t ional R o m a n 
Catho l ic sphe re and the P ro t e s t an t par t s of N o r t h w e s t e r n 
E u r o p e - count r ies which since became k n o w n as 'Civi l 
L a w ' count r ies - had n o consequences for f o u n d a t i o n law, 
except f o r the universal recogni t ion of the existence of legal 
persons . Even today, o n e will look in vain for the w o r d fon-
dation in the F rench Civil C o d e , t he p r o t o t y p e of all civil 
codes. Th i s a n o m a l y is explained by the fact that the F rench 
Revo lu t ion and its ph i losophers were p r o m o t i n g the no t ion 
of contrat social, the great consensus be tween the ci t izen and 
the (central) State which had n o scope f o r geographic o r 
func t iona l in termediar ies such as cities, guilds, c o r p o r a t i o n s 
o r founda t ions . It was on ly in 1901, a cen tu ry af ter the C o d e 
Civil , tha t F rance legalised associat ions and o n l y as recent ly 
as ten years ago, in 1987, that France adopted a first sectoral 
law regulat ing a g r o u p of f o u n d a t i o n s , i .e . en terpr ise f o u n ­
dations." T h e r e still is no general F rench law on f o u n d a t i o n s , 
bu t on ly an adminis t ra t ive pract ice and a " rega l" t rad i t ion . 
In certain respects, the char i ty law of England and Wales has 
an af f in i ty wi th f o u n d a t i o n law of France in that in b o t h 
coun t r i e s a publ ic b o d y ( the C h a r i t y C o m m i s s i o n e r s f o r 
England and Wales and the Consei l d ' E t a t in F rance ) sove­
reignly decides w h e t h e r a f o u n d a t i o n serves the publ ic ben ­
efit (charitable in England , d'utilite publique in France) and 
thereby is w o r t h y of publ ic recogni t ion . 

T h e compar i son seems to s t o p here for against a pa l t ry f e w 
h u n d r e d f o u n d a t i o n s in France there are a huge n u m b e r of 
charit ies in England , abou t 180,000, bu t we shou ld bear in 
mind that the latter inc lude m a n y associat ions wh ich in 
France f o r m a separate category, a lmos t half a mill ion s t rong . 

T h e c o m m o n European origin of f o u n d a t i o n s is in the 
church which acquired the p r o p e r t y of houses and places f o r 
worsh ip (venerabiles domus atque locus) many of which to­
day en joy the status of m o n u m e n t s and sites, the ' M ' and 'S' 
of I C O M O S , and p rope r ty dedicated to char i ty (piae cau­
sae) such as hospitals , schools , etc. T h e legal mode l of these 
inst i tut ions, wh ich had their equivalent in t he wakf and ha-
bous established u n d e r Is lam, originally resembled the t rust , 
i. e. p rope r ty adminis te red by a priest and his successors no t 
fo r himself b u t fo r a noble p u r p o s e designated by the living 

o r deceased f o u n d e r . T h e f o u n d a t i o n , thus es tabl ished, had 
n o i n d e p e n d e n t existence of its o w n . Th i s var iant is still en­
c o u n t e r e d today, even in Civi l L a w coun t r i e s in respect of 
smal ler e n d o w m e n t s , f o r example f o r scholarships , pr izes o r 
hospi ta l beds . It is less appropr i a t e , however , as a vehicle for 
larger e n d o w m e n t s , especial ly those involv ing immovab le 
p r o p e r t y : a lmshouses , hostels fo r pi lgr ims, etc. and it was 
this t y p e of char i table bodies , indicated in G e r m a n as An-
staltsstiftungen ( ' ins t i tu t ion founda t ions ' ) , w h i c h set t he 
tone f o r Civi l L a w f o u n d a t i o n s : legal p e r s o n s cons i s t ing of, 
o r o w n i n g , p r o p e r t y dedica ted to a p u r p o s e and admin i s ­
tered in accordance w i t h t he rules laid d o w n in its charter . 
Eventual ly , and in par t icu lar in t imes of prosper i ty , t he re d e ­
ve loped a n e w t y p e of char i table body , i .e . t he f o u n d a t i o n 
e n d o w e d wi th a capital f r o m w h i ch grants could be made for 
benef ic ia l purposes , the Hauptgeldstiftungen. T h e d is t inc­
t ion be tween f o u n d a t i o n s solely serving and f inanc ing a 
fixed activity, such as the m a n a g e m e n t of a hospi ta l o r a m u ­
seum, and f o u n d a t i o n s s u p p o r t i n g activities u n d e r t a k e n by 
o the r s still exists t o d a y and is reflected in t he t e r m s opera­
tional foundation ( fo r example the F o n d a t i o n G i a n a d d a ) and 
grant-giving foundation (e. g. t he Volkswagen St i f tung) . In 
m o s t legal sys tems , t he t e rm ' f o u n d a t i o n ' itself gives no 
gu idance as t o w h i ch of t he t w o categories a f o u n d a t i o n is in, 
a cons t an t sou rce of f ru s t r a t i on f o r peop le seeking a grant . 

T h e cons iderab le size of the p rope r t i e s acqui red over t ime 
by the c h u r c h and ecclesiastical o rde r s f o r p u r p o s e s of w o r ­
sh ip and chari ty, ou t s ide t he jur isdic t ion and taxat ion p o w ­
ers of secular rulers, a roused the envy of t he latter. Repea t ­
edly, s t r o n g rulers have placed limits o n mortmain, i. e. the 
mak ing of gifts of land to char i table co rpo ra t i ons . In c o u n ­
tries t rad i t iona l ly be long ing to the R o m a n C a t h o l i c w o r l d , 
e .g . Belgium o r France , such res t r ic t ions still exist and pose 
an addi t ional p r o b l e m to f o u n d a t i o n s i nco rpo ra t i ng m o n u ­
m e n t s o r sites. In recent t imes, c o m m u n i s t regimes s h o w e d a 
similar dislike of the i ndependence of f o u n d a t i o n s and pu t 
an end to m a n y of them (e. g. in C o m m u n i s t Po land and 
Czechos lovak ia ) . It was o n l y d u r i n g the dec l in ing years of 
c o m m u n i s m that t he regimes in p o w e r d iscovered the seduc­
tive cha rms of f o u n d a t i o n s for col lect ing pr iva te f inancial 
s u p p o r t f r o m n o n - c o m m u n i s t sources. 

In France , t he re still is a s t r o n g etatique a t t i tude t o w a r d s 
f o u n d a t i o n s . It t o o k de Gau l l e himself and five of his G o v ­
e r n m e n t Minis te rs to sign the decree set t ing u p the F o n d a ­
t ion d e France. T h e F o n d a t i o n Vasarely, a genu ine m o n u -
ments -and-s i t e s f o u n d a t i o n in Aix -en -Provence , had to wait 
m a n y years be fo re ob t a in ing recogn i t ion by the State in 
1981. H o w e v e r , things have tu rned sou r and recently, a f ter 
an incredib le jur id ico-pol i t ica l d r a m a , t he State dealt this 
f o u n d a t i o n a fatal b l o w by p resen t ing it wi th a bill f o r 18 
mil l ion f rancs in tax arrears . T h e c rea to r and founder , Victor 
Vasarely, did n o t survive his f o u n d a t i o n . H e died in Paris on 
15 M a r c h last, aged 84.'' 

D i s e n g a g e m e n t of f o u n d a t i o n s f r o m t h e c h u r c h in Civ i l 
L a w c o u n t r i e s 

A s e c o n d historical stage in the d ev e l o p men t of f o u n d a t i o n s 
is that a f ter the R e f o r m a t i o n the b o n d be tween f o u n d a t i o n s 
and the c h u r c h was s lackened in t he coun t r i e s of N o r t h w e s t ­
ern E u r o p e . C o m f o r t e d b y t rade, c o m m e r c e and the g r o w t h 
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Dr. Hondius and his wife donated in 1992 two gargoyles to their Go­
thic-style college in Oxford, St. Cross. This being the year of 
Columbus, they opted for a pre-Columbian motif, the quetzalcoatl, 
who bears a striking resemblance with medieval gargoyles of 
Europe, although there had been absolutely no contact between the 
two cultures. The recipient at the English side being a charity, the 
transaction should pose no legal problem, especially as it took place 
within the European Union. 

of a s t r o n g civil society, p r o s p e r o u s cit izens, mix ing civic 
pr ide and social responsibil i ty, created f o u n d a t i o n s , inde­
penden t of church and State, usually of t he Anstaltsstiftung 
type (old people 's homes , m u s e u m s , etc.), s ome of which still 
exist today, fo r example the Teylers F o u n d a t i o n in Haar lem 
(Nether lands ) , a m u s e u m and literary socie ty created b y tes­
t ament . 

Af t e r the industrial revolu t ion , the p h e n o m e n o n of crea­
t ion of f o u n d a t i o n s by wea l thy citizens o r big co rpo ra t ions 
(Rockefel ler , Fo rd , Wellcome, N o b e l , Bosch, Van Leer) be­
came a ha l lmark of n o n - L a t i n , n o n - C a t h o l i c count r ies , bo th 
C o m m o n and Civil Law. T h e State was involved o n l y as su­
pervisor o r parens patriae, no t as the foun ta in of legality. In 
fact , f o u n d a t i o n s are subject to a mix tu re of private law and 
publ ic law; t h e y are carr iers of private f u n d s dedica ted to 
goals of publ ic interest . 

Eventually, the concept of f o u n d a t i o n s genera ted by c o m ­
mercial and industrial wea l th has entered into the mores of 
all marke t e c o n o m y count r ies , including t hose of the Latin 
wor ld , such as Spain and Italy. 

C o m m o n legal cha rac t e r i s t i c s of f o u n d a t i o n s 

T h e historical deve lopmen t men t ioned above has set the pat­
tern f o r f o u n d a t i o n law in all Civil Law countr ies , the pr in­
cipal aspect of this law being that f o u n d a t i o n s are cons idered 
legal persons which can part ic ipate in civil life on the same 
basis as natural persons . Howeve r , just as there are certain 
mechan i sms w h e r e b y the p rope r func t ion ing of natural per­
sons in d a y - t o - d a y life are cont ro l led : parents over chi ldren, 
guardians over incapable adults , employe r s over employees , 
thus society has also ins t i tu ted certain mechan i sms of con ­
trol over legal persons , including founda t ions . In all c o u n ­
tries, there is an equivalent of etat civil ( registrat ion of na tu­
ral pe rsons) for legal persons . T h e r e are publ ic records in 
which f o u n d a t i o n s are registered. In all count r ies the cour ts 
exercise jur isdict ion and can take decis ions where f o u n d a ­
t ions fail o r violate the law. 

T h e r e is still a f undamen ta l d ividing line runn ing th rough 
Civil Law count r ies wi th regard to t he ques t ion whe the r a 
f o u n d a t i o n needs for its existence t he p r io r consent o r par­
t icipation of a State body. Such consent is requi red u n d e r the 
laws of Aus t r ia , Belgium, France , G e r m a n y (Land level), 
Italy, Greece and L u x e m b o u r g . In o t h e r count r ies , whi le 
f o u n d a t i o n s cannot exist legally unless registered (e. g. Alba­
nia, Belarus, Bulgaria, Croa t i a , C y p r u s , Estonia , F in land , 

H u n g a r y , Latvia, L i thuan ia , N o r w a y , Po l and , Por tugal , R o ­
mania, Slovakia, Slovenia, Spain, Swi tze r land , Ukra ine ) , 
such regis t ra t ion can be refused b y the publ ic a u t h o r i t y 
keeping the register on ly if the f o u n d a t i o n does no t mee t the 
fo rma l cond i t i ons laid d o w n in t he law. 

In D e n m a r k , N e t h e r l a n d s , Sweden , and Swi tzer land reg­
is trat ion is r equ i red o n l y f o r certain t ypes of f o u n d a t i o n and 
the possess ion of legal personal i ty does no t depend on regis­
trat ion.1 0 

It is in teres t ing to no te that a f ter the demise of c o m m u ­
nism mos t Cen t r a l and Eas te rn E u r o p e a n coun t r i e s have s id­
ed with the liberal g r o u p of coun t r i e s w h e r e p r io r State c o n ­
sent is no t r equ i red . Bu t it should also be no ted that several 
Cent ra l and East E u r o p e a n legislators have laid d o w n such 
detailed rules o n regis t ra t ion, ope ra t ion and superv is ion , 
s h o w i n g a cer ta in lack of conf idence in t he se l f - regula tory 
capaci ty of the civil society, tha t this a m o u n t s to a de facto 
p r i o r consent rule. 

S o m e coun t r i e s in b o t h Western and Eastern E u r o p e re­
qu i r e a m i n i m u m initial capital as a p recond i t ion f o r t he ex­
istence of a f o u n d a t i o n : Aus t r ia (1 mil l ion Schillinge), D e n ­
mark (250 t h o u s a n d c r o w n s for non -commerc i a l and 300 
t h o u s a n d f o r commerc ia l f ounda t ions ) , France (5 mill ion 
f rancs) , N o r w a y (50 t h o u s a n d c rowns) , Slovakia (100 t h o u ­
sand c rowns) . T h e critics of this r equ i r emen t po in t o u t that 
the objec t ive can be t te r be me t by the r equ i r emen t appear ing 
in several laws that a f o u n d a t i o n mus t be capable of acqui r ­
ing t he means necessary f o r its fu l f i lment . 

M o n u m e n t s a n d sites as ob jec t s of f o u n d a t i o n s 

T h e r e are certain d i f ferences to be f o u n d in nat ional laws 
wi th regard t o the ques t ion h o w permiss ib le pu rposes of 
f o u n d a t i o n s are f o r m u l a t e d , va ry ing be tween comple te lib­
er ty of choice f o r the f o u n d e r s (e. g. N e t h e r l a n d s , all the law 
requires is "a given p u r p o s e " ) and a strict enumera t i on of 
pu rposes b y the law, o f t en wi th a general clause added to 
cover n o n - e n u m e r a t e d p u r p o s e s . 

For o u r p resen t paper , we are in teres ted in the ques t ion t o 
wha t extent m o n u m e n t s and sites can c o u n t as char i table o b ­
jects. W h i l e this ough t to be t he case f o r all count r ies , it is 
p u z z l i n g that very few coun t r i e s list m o n u m e n t s and sites 
explicit ly a m o n g f o u n d a t i o n pu rposes . We have c o m e across 
just t w o laws w h e r e this is t he case, t hose of P o l a n d and 
Spain. O t h e r coun t r i e s will t reat m o n u m e n t s as such u n d e r 
' cu l tu re ' o r ' a r t ' , whe reas beneficial uses of m o n u m e n t s may 
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be coun ted , as the case m a y be, u n d e r the heads of ' re l ig ion ' , 
' e duca t i on ' etc. as sites may qual i fy as ' cu l tura l ' , ' rec­
reat ional ' o r ' p ro tec t ion of the env i ronmen t ' . 

M o n u m e n t s and sites somet imes will fit into the o m n i b u s 
clauses con ta ined in f o u n d a t i o n laws (Albania C C art 54 
"social usefu lness" ; Aus t r ia S tFG a n 1(1) "geme innu tz ige 
A u f g a b e n " ; C o s t a Rica, Law 5338, "educat ional , chari table , 
artistic, literary, scientific o r o ther") . 

M o r e f requent ly , m o n u m e n t s and sites appear in tax laws 
on deduct ib i l i ty of char i table dona t ions , no t on ly in t he case 
of dona t i ons to f o u n d a t i o n s but also in t he case of direct d o ­
nat ions to a m o n u m e n t (e. g. fo r the recons t ruc t ion of a p u b ­
licly o w n e d building). 

T h e Pol ish F o u n d a t i o n s Act 1984 specifically men t ions in 
its article 1 "... p ro tec t ion of the env i ronmen t and p ro tec t ion 
of historical m o n u m e n t s . " 

T h e Spanish F o u n d a t i o n s Act 1994 indicates in article 2 (1) 
that pu rposes to be served by f o u n d a t i o n s shou ld be of 
"general in teres t" . T h e r e fo l lows a list which does n o t men­
t ion m o n u m e n t s and sites (but which can be cons idered as 
included u n d e r headings such as "cu l tu re" and "env i ron ­
ment" ) . 

Paragraph (3) fo rb ids the es tabl i shment of f o u n d a t i o n s f o r 
the benef i t of close relatives of the founder . H o w e v e r , para­
graph (4) indicates that f o u n d a t i o n s set up for "conse rva t ion 
and res tora t ion of objects of the historical Spanish heri tage 
in c o n f o r m i t y with Law 16/1985 on Spanish His tor ica l H e r ­
i tage" are no t b o u n d by this restr ict ion. T h e y m a y f avou r 
such relatives if the pe r sons concerned comply wi th the o b ­
ligation to admi t visitors and to publ ic ly display objec ts . 

E c o n o m i c ac t iv i ty a n d t a x a t i o n 

T h e r e are t w o specific aspects of f o u n d a t i o n laws which re­
qui re o u r special a t ten t ion where heri tage f o u n d a t i o n s are 
conce rned : economic activity and taxat ion. 
E c o n o m i c activity b y founda t ions , in s u p p o r t of their s ta tu­
tory purposes , is no t in cont rad ic t ion to their character as 
' n o n - p r o f i t bodies ' . Howeve r , all legal sys tems proh ib i t 
f o u n d a t i o n s f rom mak ing p a y m e n t s t o the member s of their 
govern ing bodies or, on l iquidat ion, f r o m d is t r ibu t ing the 
reliquat to these o r to the original f o u n d e r o r his heirs. 

E c o n o m i c activity has t w o principal aspects: if and t o wha t 
extent it is permiss ible and what is the tax t rea tment accord­
ed to it ? It is o f ten very delicate to d r a w the line be tween ec­
o n o m i c activity direct ly related to t he achievement of the 
purposes of the f o u n d a t i o n and other , unre la ted business. 
Mos t m u s e u m s run a catalogue, v ideo and souveni r s t and , a 
buf fe t and somet imes a res taurant . All this is pa r t of their 
normal ope ra t ion and as such permissible . As a commerc ia l 
activity it will fall unde r the general tax rules, in par t icu lar 
where t he service o r p r o d u c t is o f fe red in compe t i t i on wi th 
local enterpr ises , such as souven i r shops and res taurants . But 
ent rance t ickets, regis t ra t ion fees for conferences , w o r k do­
nated by volunteers arc a d i f fe ren t s tory . T h e y f o r m par t of 
the direct annual i ncome of the f o u n d a t i o n , a long with d o ­
nations, beques t s and subsidies and should not be regarded 
as ' p ro f i t ' . 

In most count r ies of the Civil Law, f o u n d a t i o n s and their 
benefac tors en joy a privileged tax t rea tment . Except ional ly , 
Li thuania does not grant any fiscal facilities to benefac to r s . 

T h e r e are t w o main p rob l ems in t he fiscal f ield: cons iderab le 
d i f fe rences be tween the tax t r ea tmen t in d i f f e ren t coun t r i e s 
and absence of fiscal incentives f o r t r ans f ron t i e r giving. T h e 
s p e c t r u m of tax concess ions of fe red to f o u n d a t i o n s and their 
benefac tors is of a bewi lder ing variety. It s h o u l d be m e n ­
t ioned here that t w o count r ies , Belg ium and G e r m a n y , even 
have pun i t ive tax o n f o u n d a t i o n s to compensa t e f o r t he fact 
that t he State canno t impose dea th dut ies o n heirs t o f o u n d a ­
t ions w h i ch are, in pr inciple , immor ta l . 

C o n c l u s i o n 

It is no t poss ible to review in this pape r in detai l the tax t rea t ­
ment of f o u n d a t i o n s dedica ted to m o n u m e n t s and sites. It is 
a ver i table minef ie ld , as W o o d y Allen recent ly d iscovered in 
Venice w h e n he visited the ru ins of t he Fenice thea t r e af ter 
the f i re t o see if he could help and was a lmost a r res ted f o r 
t respassing in to a p ro tec t ed site. T h e r e is a s t r o n g case f o r 
greater un i ty and ha rmon i sa t i on and for rules to take in to 
account t r a n s b o r d c r giving. T h e s u p p o r t of m o n u m e n t s and 
sites is an in ternat ional cause par excellence. T h e r e exist spe­
cial tax b o o k s to gu ide potent ia l d o n o r s and beneficiaries 
t h r o u g h the forest of laws and case law, s o m e of w h i c h seem 
to c o m e a b o u t b y w h a t D e b r a Mor r i s calls t he "chaos t h eo -

r> r"" 
As I have men t ioned before , the E u r o p h i l T rus t recent ly 

held a R o u n d Table in Bratislava and a d o p t e d there o n 
17 D e c e m b e r 1996 a 'Dec la ra t ion o n Tax T r e a t m e n t of 
N G O s ' (wh ich inc lude foundat ions) . 1 2 It happened to be the 
day w h e n M r Kofi A n n a n was elected Uni ted N a t i o n s Sec­
re tary Genera l , so by a fo r tuna t e chance the Dec la ra t ion was 
o n e of t he first i tems on his desk. A f o l l o w - u p act ion is n o w 
underway , i .e . the d r a f t i n g of c o m m o n m i n i m u m rules on 
tax t r e a t m e n t of N G O s . I wish to m a k e a s t r o n g plea t o 
those w h o will be involved in this activity. D o no t t ry to ex­
tor t f r o m g o v e r n m e n t s special privileges for this o r that cat­
egory of char i table act ion: f o r refugees , f o r spor t , f o r envi­
r o n m e n t , f o r nat ional minori t ies , fo r w o m e n or, f o r that 
mat ter , f o r m o n u m e n t s and sites. Your case will be s t ronger 
if y o u m a k e a un i ted f r o n t and ask f o r just and equi tab le tax 
t r ea tmen t of all good causes. You will r emember , in this c o n ­
nect ion, that a her i tage f o u n d a t i o n m a y serve several o the r 
heads of char i ty a long w i t h archi tectural heri tage, such as 
music (Bath festival), educa t ion (Schloss Klcssheim), archae­
o logy and art ( F o n d a t i o n Pier re G i a n a d d a ) 
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to initiate a working party to prepare c o m - ^ 
mon international standards for favorable 
and equal treatment of N < ! ( ) s and their bene J^^ESL 
factors. 

P A U L K E A R N S 

Monuments in the Law of Trusts 

J . his p a p e r is des igned t o i l lus t ra te t he p r iva te s p o n s o r s h i p 
of t he p r o t e c t i o n and m a i n t e n a n c e of m o n u m e n t s in t he c o n ­
text of t he Eng l i sh law of t rus t s . It will f i rs t e x a m i n e the na­
t u r e of a t rus t , a c o n c e p t u n f a m i l i a r t o m a n y c o n t i n e n t a l l a w ­
yers , t h e n p r o c e e d t o f o c u s o n the t y p e s of t r u s t t ha t m o s t d i ­
rect ly a f f ec t m o n u m e n t s , giving case law i l lus t ra t ions . R e ­
gret tably , m o s t of the law in this area is s o m e w h a t a rcha ic so 
t he legal l anguage m a y s e e m fo re ign even t o Eng l i sh l awyers . 
I t is h o p e d t ha t de sp i t e this d i f f icu l ty , t h e basic f r a m e w o r k of 
t he charac te r i s t i c o p e r a t i o n of t r u s t s l aw re la t ing t o m o n u ­
m e n t s will be to l e rab ly clear. T h e re levant n o n - c h a r i t a b l e 
p u r p o s e t ru s t s and cha r i t ab le t r u s t s o r ig ina t e in t he a ims of a 
se t t lo r o r t e s t a to r w h o , f o r p re sen t p u r p o s e s , can b e c o n s i d ­
e red a p r iva te s p o n s o r of t he t r u s t s h e sets o u t t o achieve , 
t h o u g h this is n o t t he l anguage hab i tua l ly used in t he Engl ish 
law. 

A pecu l i a r ly Eng l i sh p h e n o m e n o n , t ha t has s p r e a d t o k in ­
d r e d legal sy s t ems , a t rus t is a r e l a t ionsh ip , r ecogn i sed b y 
Equ i ty 1 , in i t ia ted b y the se t t lo r o r tes ta tor , w h i c h arises 
w h e n p r o p e r t y is ves ted b y h i m o r h e r in p e r s o n s called t r u s ­
tees w h o a re ob l iged t o h o l d such p r o p e r t y f o r t he bene f i t of 
o t h e r p e r s o n s called benef ic ia r ies . T h e in teres t of t he bene f i ­
ciaries will usua l ly b e laid d o w n in t h e i n s t r u m e n t c r ea t ing 
the t rus t , b u t m a y be impl ied o r i m p o s e d b y law. T h e subjec t 
ma t t e r of t he t rus t m u s t b e s o m e f o r m of p r o p e r t y . T h e 
benef ic ia r i e s ' in te res t s are p r o p r i e t a r y in t he sense tha t they 
can b e b o u g h t and sold, g iven a w a y o r d i s p o s e d of b y wil l , 
bu t t h e y will cease t o exist if t he legal es ta te in t he p r o p e r t y 
c o m e s in to t he h a n d s of a b o n a f ide p u r c h a s e r f o r va lue w i t h ­
o u t no t i ce of t he benef ic ia l in teres t . F o r t h e p u r p o s e s of this 
art icle, such a de sc r ip t i on of a t rus t is a d e q u a t e , t he prec ise 
de f in i t i on of a t rus t b e i n g genera l ly c o n s i d e r e d b y all e x p e r t s 
t o be elusive2 . 

T r u s t s can b e classif ied in a p l e t h o r a of w a y s . O n o n e ana l ­
ysis, t he re can be s i m p l e and special t r u s t s , s t a t u t o r y t rus t s , 
impl ied a n d re su l t ing t r u s t s , c o n s t r u c t i v e t r u s t s and expres s 
t rus t s . W i t h i n t he c a t e g o r y of expres s t r u s t s are execu ted and 
e x e c u t o r y t r u s t s , c o m p l e t e l y and i n c o m p l e t e l y c o n s t i t u t e d 
t rus t s , p r i va t e and p u b l i c t rus t s , d i s c r e t i o n a r y a n d f ixed 
t rus t s , p r o t e c t i v e t rus t s , secret t r u s t s a n d , t he m o s t i m p o r ­
t an t t r u s t s r e g a r d i n g m o n u m e n t s , n o n - c h a r i t a b l e p u r p o s e 
t ru s t s and c h a r i t a b l e t rus t s . 

F o r a t rus t t o b e val id , t h r e e cer ta in t ies m u s t be p r e s e n t : 
c e r t a in ty of w o r d s , c e r t a i n t y of s u b j e c t and ce r t a in ty of o b ­
ject . F i rs t , w i t h regard t o ce r t a in ty of w o r d s , s ince " E q u i t y 
l o o k s t o t h e in t en t r a t h e r t h a n the f o r m " , it is u n n e c e s s a r y t o 
u s e spec i f ic t echn ica l e x p r e s s i o n s t o c o n s t i t u t e a t ru s t . All 
tha t n e e d s t o b e conc lus ive ly a sce r t a ined is an i n t e n t i o n t o 
set u p a t ru s t . R e s p e c t i n g ce r t a in ty of sub jec t , o n l y if t he 
p r o p e r t y s u b j e c t t o t he t r u s t is c lear ly iden t i f i ed can the t rus t 
be valid; a n d , f inally, r e g a r d i n g c e r t a i n t y of o b j e c t , f o r t he 
t rus t t o be valid it m u s t b e f o r t he b e n e f i t of ind iv idua l s , ex­
c e p t if it is a p a r t i c u l a r b r a n d of n o n - c h a r i t a b l e p u r p o s e t rus t 
o r a cha r i t ab le t rus t , w h i c h h a p p e n t o be t he t w o m o s t usual 
s i tua t ions in w h i c h w e f i n d m o n u m e n t s f ea tu r ing . W h e n a 
se t t lo r dec la res a t rus t he m u s t a lso c o m p l y wi th a n y f o r m a l ­
ities as wel l as sa t i s fy " t h e t h r e e c e r t a i n t i e s " , and unless he 
has dec la red himself t rus t ee , he m u s t d o e v e r y t h i n g he can t o 
e n s u r e tha t t h e t r u s t p r o p e r t y is t r a n s f e r r e d t o t he t rus t ees . If 
n o s teps are t a k e n t o t r a n s f e r t he p r o p e r t y , o r f u r t h e r ac t ion 
is r equ i r ed b y t h e se t t lo r t o e f fec t such a t r ans fe r , t he t r u s t 
will b e d e e m e d i n c o m p l e t e l y c o n s t i t u t e d . 

Let us n o w e x a m i n e m o n u m e n t s in f i rs t , n o n - c h a r i t a b l e 
p u r p o s e t r u s t s , a n d s e c o n d , in c h a r i t a b l e t rus t s , in b o t h of 
w h i c h c o n t e x t s m o n u m e n t s are m o s t o f t e n in issue in c o n ­
t ras t t o o t h e r t rus t e n v i r o n m e n t s . 
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