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P A U L K E A R N S 

Monuments in the Law of Trusts 

J . his p a p e r is des igned t o i l lus t ra te t he p r iva te s p o n s o r s h i p 
of t he p r o t e c t i o n and m a i n t e n a n c e of m o n u m e n t s in t he c o n ­
text of t he Eng l i sh law of t rus t s . It will f i rs t e x a m i n e the na­
t u r e of a t rus t , a c o n c e p t u n f a m i l i a r t o m a n y c o n t i n e n t a l l a w ­
yers , t h e n p r o c e e d t o f o c u s o n the t y p e s of t r u s t t ha t m o s t d i ­
rect ly a f f ec t m o n u m e n t s , giving case law i l lus t ra t ions . R e ­
gret tably , m o s t of the law in this area is s o m e w h a t a rcha ic so 
t he legal l anguage m a y s e e m fo re ign even t o Eng l i sh l awyers . 
I t is h o p e d t ha t de sp i t e this d i f f icu l ty , t h e basic f r a m e w o r k of 
t he charac te r i s t i c o p e r a t i o n of t r u s t s l aw re la t ing t o m o n u ­
m e n t s will be to l e rab ly clear. T h e re levant n o n - c h a r i t a b l e 
p u r p o s e t ru s t s and cha r i t ab le t r u s t s o r ig ina t e in t he a ims of a 
se t t lo r o r t e s t a to r w h o , f o r p re sen t p u r p o s e s , can b e c o n s i d ­
e red a p r iva te s p o n s o r of t he t r u s t s h e sets o u t t o achieve , 
t h o u g h this is n o t t he l anguage hab i tua l ly used in t he Engl ish 
law. 

A pecu l i a r ly Eng l i sh p h e n o m e n o n , t ha t has s p r e a d t o k in ­
d r e d legal sy s t ems , a t rus t is a r e l a t ionsh ip , r ecogn i sed b y 
Equ i ty 1 , in i t ia ted b y the se t t lo r o r tes ta tor , w h i c h arises 
w h e n p r o p e r t y is ves ted b y h i m o r h e r in p e r s o n s called t r u s ­
tees w h o a re ob l iged t o h o l d such p r o p e r t y f o r t he bene f i t of 
o t h e r p e r s o n s called benef ic ia r ies . T h e in teres t of t he bene f i ­
ciaries will usua l ly b e laid d o w n in t h e i n s t r u m e n t c r ea t ing 
the t rus t , b u t m a y be impl ied o r i m p o s e d b y law. T h e subjec t 
ma t t e r of t he t rus t m u s t b e s o m e f o r m of p r o p e r t y . T h e 
benef ic ia r i e s ' in te res t s are p r o p r i e t a r y in t he sense tha t they 
can b e b o u g h t and sold, g iven a w a y o r d i s p o s e d of b y wil l , 
bu t t h e y will cease t o exist if t he legal es ta te in t he p r o p e r t y 
c o m e s in to t he h a n d s of a b o n a f ide p u r c h a s e r f o r va lue w i t h ­
o u t no t i ce of t he benef ic ia l in teres t . F o r t h e p u r p o s e s of this 
art icle, such a de sc r ip t i on of a t rus t is a d e q u a t e , t he prec ise 
de f in i t i on of a t rus t b e i n g genera l ly c o n s i d e r e d b y all e x p e r t s 
t o be elusive2 . 

T r u s t s can b e classif ied in a p l e t h o r a of w a y s . O n o n e ana l ­
ysis, t he re can be s i m p l e and special t r u s t s , s t a t u t o r y t rus t s , 
impl ied a n d re su l t ing t r u s t s , c o n s t r u c t i v e t r u s t s and expres s 
t rus t s . W i t h i n t he c a t e g o r y of expres s t r u s t s are execu ted and 
e x e c u t o r y t r u s t s , c o m p l e t e l y and i n c o m p l e t e l y c o n s t i t u t e d 
t rus t s , p r i va t e and p u b l i c t rus t s , d i s c r e t i o n a r y a n d f ixed 
t rus t s , p r o t e c t i v e t rus t s , secret t r u s t s a n d , t he m o s t i m p o r ­
t an t t r u s t s r e g a r d i n g m o n u m e n t s , n o n - c h a r i t a b l e p u r p o s e 
t ru s t s and c h a r i t a b l e t rus t s . 

F o r a t rus t t o b e val id , t h r e e cer ta in t ies m u s t be p r e s e n t : 
c e r t a in ty of w o r d s , c e r t a i n t y of s u b j e c t and ce r t a in ty of o b ­
ject . F i rs t , w i t h regard t o ce r t a in ty of w o r d s , s ince " E q u i t y 
l o o k s t o t h e in t en t r a t h e r t h a n the f o r m " , it is u n n e c e s s a r y t o 
u s e spec i f ic t echn ica l e x p r e s s i o n s t o c o n s t i t u t e a t ru s t . All 
tha t n e e d s t o b e conc lus ive ly a sce r t a ined is an i n t e n t i o n t o 
set u p a t ru s t . R e s p e c t i n g ce r t a in ty of sub jec t , o n l y if t he 
p r o p e r t y s u b j e c t t o t he t r u s t is c lear ly iden t i f i ed can the t rus t 
be valid; a n d , f inally, r e g a r d i n g c e r t a i n t y of o b j e c t , f o r t he 
t rus t t o be valid it m u s t b e f o r t he b e n e f i t of ind iv idua l s , ex­
c e p t if it is a p a r t i c u l a r b r a n d of n o n - c h a r i t a b l e p u r p o s e t rus t 
o r a cha r i t ab le t rus t , w h i c h h a p p e n t o be t he t w o m o s t usual 
s i tua t ions in w h i c h w e f i n d m o n u m e n t s f ea tu r ing . W h e n a 
se t t lo r dec la res a t rus t he m u s t a lso c o m p l y wi th a n y f o r m a l ­
ities as wel l as sa t i s fy " t h e t h r e e c e r t a i n t i e s " , and unless he 
has dec la red himself t rus t ee , he m u s t d o e v e r y t h i n g he can t o 
e n s u r e tha t t h e t r u s t p r o p e r t y is t r a n s f e r r e d t o t he t rus t ees . If 
n o s teps are t a k e n t o t r a n s f e r t he p r o p e r t y , o r f u r t h e r ac t ion 
is r equ i r ed b y t h e se t t lo r t o e f fec t such a t r ans fe r , t he t r u s t 
will b e d e e m e d i n c o m p l e t e l y c o n s t i t u t e d . 

Let us n o w e x a m i n e m o n u m e n t s in f i rs t , n o n - c h a r i t a b l e 
p u r p o s e t r u s t s , a n d s e c o n d , in c h a r i t a b l e t rus t s , in b o t h of 
w h i c h c o n t e x t s m o n u m e n t s are m o s t o f t e n in issue in c o n ­
t ras t t o o t h e r t rus t e n v i r o n m e n t s . 
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N o n - c h a r i t a b l e p u r p o s e t r u s t s 

Whereas a pr ivate t rus t is essentially a (valid) t rus t in f avou r 
of ascertainable individuals and a char i table t rust is a (valid) 
t rus t fo r publ ic purposes , which are t reated in law as chari­
table, a ques t ion for cons idera t ion is w h e t h e r o r n o t it is pos­
sible to establish a (valid) t rust fo r non-char i tab le purposes . 
These are some t imes refer red t o as t rus ts of imperfec t ob l i ­
gation and as a general rule they are void. Howeve r , there are 
a n u m b e r of except ions wh ich have arisen to the general rule 
inc luding t rus ts f o r bu i ld ing o r mainta in ing m o n u m e n t s and 
sites, t o m b s and graves. 

In the case of Re Hooper3, a tes ta tor left t rustees £1000 t o 
provide , " so fa r as t h e y can d o so and ... f o r as long as m a y 
be pract icable" , f o r t he care of: (a) a grave and m o n u m e n t in 
T o r q u a y cemetery, England; (b) the care and u p k e e p of a 
vault con ta in ing the remains of t he testator 's w i f e and 
daughte r ; (c) the care and upkeep of a grave and m o n u m e n t 
in Ipswich, England; (d) t he care and u p k e e p of a tablet and 
w i n d o w in a church , t o the m e m o r y of var ious m e m b e r s of 
the tes ta tor ' s family. M a u g h a m J . held that the first th ree 
a fo rement ioned gifts fo r the care and upkeep of t he graves 
were non-char i tab le bu t were nevertheless valid p u r p o s e 
t rus ts which had also been limited in perpetui ty 1 . As the 
trustees were willing t o car ry o u t the purposes , it was held 
that they shou ld be permi t t ed to d o so. T h e f o u r t h a fore­
ment ioned gif t was held to be chari table , the impl ica t ions of 
such decision we will deal with later5 . In Trimmer v Danby1', 
the tes ta tor here also gave £1000 to his executors bu t d i rec t ­
ed them " t o lay o u t and expend the same to erect a m o n u ­
ment to m y m e m o r y in St. Paul 's Ca thedra l , a m o n g those of 
m y b ro the r s in ar t" . T h e beques t was uphe ld by Kinders ley 
V - C w h o c o m m e n t e d thus : "I d o no t suppose that there 
wou ld be a n y o n e w h o cou ld compel t he executors t o car ry 
o u t this beques t and raise the m o n u m e n t ; but if the res idu­
ary legatees o r the trustees insist u p o n the t rus t be ing execut­
ed, m y op in ion is that this C o u r t is b o u n d to see it carried 
ou t . I th ink , there fore , tha t as the t rus tees insist u p o n the 
s u m of £1000 being laid o u t according to the d i rec t ion in t he 
will, that s u m mus t be set apar t f o r the p u r p o s e . " Signif icant­
ly, the rule against p u r p o s e t rus ts in general is directed main­
ly in this m o n u m e n t s ca tegory against beques ts and gifts 
which involve the main tenance of a m o n u m e n t , t o m b o r 
grave, as this wou ld go o n indefinitely, as emphasised in the 
case of Mussett v Bingle'. He re , the tes ta tor gave £300 to be 
applied in the erect ion of a m o n u m e n t to his wife's first hus­
band , and £200, the interest of which was t o be applied in 
keeping u p the m o n u m e n t . It was held that t he latter d i rec­
t ion was void f o r perpe tu i ty 8 . 

In the case of McCaig v University of Glasgow* t he testa­
tor left all of his substantial estate to be used to bui ld s tatues 
of himself , together wi th t ower s in consp icuous places on his 
estates; and L o r d Kyl lachy said in judgment , viz. " I s u p p o s e 
it wou ld be hardly con t ended ... if the pu rposes ... we re to be 
slightly varied, and the t rus tees were , fo r instance, directed 
t o lay the t rus ter ' s estate waste, and keep it so; o r t o t u rn t he 
income of the estate in to money , and t h r o w the m o n e y year ­
ly in to t he sea; o r t o expend income in annual o r m o n t h l y fu ­
neral services in the testator 's memory . . . " N o such pu rpose , 
he op ined , wou ld be consis tent wi th publ ic policy. Similarly, 
in ano the r Scott ish case, McCaig's Trustees v Kirk-Session 
Etc.'", the testatrix directed that eleven b r o n z e s ta tues cost­

ing no t less t h a n £1,000 each shou ld be erected in Scot land to 
va r ious m e m b e r s of her family. Th i s f o r m of memor i a l was 
also re fused validity because it was cons ide red was t e fu l and 
of benef i t t o n o b o d y . 

T h e C o u r t of Appea l case of Re Endacott11 involved a t rus t 
the p u r p o s e of w h i ch was held "of fa r t oo wide and unce r ­
tain a n a t u r e " " to qua l i fy wi th in the class of m o n u m e n t cas­
es cited because it was a gift of abou t £20,000 to t he N o r t h 
T a w t o n D e v o n Par ish Counc i l f o r t he p u r p o s e of p rov id ing 
some usefu l memor ia l to the testator. As also suggested b y 
the Scott ish cases discussed, it wou ld seem that t he re is a pa r ­
t icular re luc tance on the p a n of the c o u r t s to u p h o l d g rand i ­
ose schemes as o p p o s e d to reasonable ones , a po l icy actual­
ly ar t iculated in the case of Re Astoru, t h o u g h no t in t he con­
text of m o n u m e n t s . T h e L a w R e f o r m C o m m i t t e e 1 3 endorsed 
this a p p r o a c h and r e c o m m e n d e d that it s h o u l d be permiss i ­
ble to use the i ncome of "a l imited s u m of m o n e y " f o r the 
m a i n t e n a n c e of a grave, t o m b o r m o n u m e n t (in pe rpe tu i ty ) . 
T h e Par ish C o u n c i l s A n d Burial Au thor i t i e s (Miscel laneous 
Prov is ions) Ac t 1970 n o w provides tha t a burial a u t h o r i t y o r 
a local a u t h o r i t y m a y agree with any p e r s o n in cons ide ra t ion 
of t he p a y m e n t of a s u m b y h im, t o main ta in (a) a grave, 
vault , t o m b s t o n e , o r o t h e r memor ia l in a bur ia l g r o u n d o r 
c r e m a t o r i u m prov ided o r mainta ined b y the a u t h o r i t y and 
(b) a m o n u m e n t o r o t h e r memoria l t o any p e r s o n s i tuated in 
any place wi th in t he area of t he a u t h o r i t y to w h i ch the au­
t h o r i t y has a r ight of access bu t wi th t he caveat that n o agree­
m e n t m a y impose on the a u t h o r i t y an obl iga t ion wi th re­
spect t o ma in t enance f o r a per iod exceeding n ine ty -n ine 
years f r o m the date of t ha t agreement . 

C h a r i t a b l e t r u s t s 

1. G e n e r a l 

A t rus t b y the t e r m s of w h i ch the i ncome is to be appl ied ex­
clusively f o r char i table pu rposes is t rea ted very f avourab ly 
by the law. Such a t rus t is valid even t h o u g h it is a p u r p o s e 
t rus t . T h e A t t o r n e y - G e n e r a l is in charge of en fo rc ing it and 
it m a y exist perpetual ly . M a n y extant char i table t rus t s were 
f o u n d e d ove r five h u n d r e d years ago. It is u n p r o b l e m a t i c if 
the t rus t fails t o p rov ide wi th reasonable cer ta in ty its char i ­
table objec t ives because cer ta in ty of in ten t ion to apply m o ­
nies f o r char i t ab le p u r p o s e s is suff ic ient ; and if t he re is d o u b t 
as to t he specif ic char i table pu rpose , t he C h a r i t y C o m m i s ­
sioners o r t he cou r t , o r in some cases t he C r o w n , will con ­
struct a char i table scheme. 

As long ago as 1601, the Statute of Elizabeth1 ,1 was passed 
and in accord wi th it C o m m i s s i o n e r s were a p p o i n t e d to su­
pervise the e n f o r c e m e n t of char i table gif ts and t o m o n i t o r 
t he abuse of char i table gifts, a c i rcumstance that had c o m e 
a b o u t af ter t he R e f o r m a t i o n . T h e p r e a m b l e t o t he Sta tute 
listed the m o s t c o m m o n and i m p o r t a n t char i t ab le pu rposes . 
A l t h o u g h the Sta tute w a s repealed b y the M o r t m a i n and 
Char i t ab le Uses Ac t 1888, the p r eamble was expressly re­
ta ined. Even t h o u g h it itself was repealed by S. 38 (4) of t he 
Char i t i e s Act I960, its effect as an index of char i table p u r ­
poses is preserved in t he case law. 

In the case of Commissioners for Special Purposes of In­
come Tax v PemseP, L o r d M a c N a g h t e n s u m m a r i s e d the 
s c o p e of char i table t rus ts . " C h a r i t y in its legal sense ," he 
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said, " compr i se s fou r principal divis ions: t rus ts f o r the relief 
of pover ty ; t rus ts fo r the advancement of educa t ion ; t rus ts 
fo r the advancement of religion; and t rus ts fo r o t h e r p u r p o s ­
es beneficial t o the c o m m u n i t y not falling u n d e r any of the 
preceding heads ." T h e subject of m o n u m e n t s and sites is no t 
restr icted t o any of these heads, and we shall see that it is a 
transversal ca tegory falling u n d e r o n e o r a n o t h e r head d e ­
pend ing o n the facts of the t rust in ques t ion . As Viscount Si-
m o n d s said in IRC v Baddeley[b, " T h e r e is n o limit to the 
n u m b e r and diversi ty of ways in which a man will seek to 
benef i t his fe l low m e n " . If t he cour ts can find an analogy be­
tween an objec t already held to be chari table and a new o b ­
ject claimed to be chari table , a new chari table trust will re­
sult. W h e r e a gift is m a d e to o n e char i ty wi th a gift over t o 
ano the r in t he occur rence of certain events , the gift is devot ­
ed to char i ty t h r o u g h o u t and there is on ly a change of char­
itable objects . So, in Re Tyler' , a gift t o char i ty A, subject t o 
that char i ty mainta in ing the testator 's t o m b and, if it failed t o 
d o so, a gif t over t o char i ty B, was valid. Howeve r , if A had 
no t been a char i ty in this case, the gift wou ld have been void. 

M o n u m e n t s , memorials and sites are p rominen t in the law 
of chari table trusts . In Re King", fo r example, a bequest fo r 
the erect ion of a stained glass w i n d o w in a church was pr i ­
mari ly intended b y the tes ta tor as a memoria l to himself bu t 
this did not prevent the gift being considered as chari table 
unde r the head of advancement of religion. In Re British 
School of Egyptian Archaeology1'1, the per t inent t rusts were 
unde r scrut iny for charitabil i ty by H a r m a n J. T h e t rusts ' 
terms were " t o excavate, to discover antiquit ies, to hold exhi­
bit ions, to publish w o r k s and to p r o m o t e the t ra ining and as­
sistance of s tudents" : all in relation to Egypt . T h e conclusion 
reached b y H a r m a n J. here was that the purposes were char­
itable as being educational . H e also implicitly accepted that 
the object of archaeological research was chari table as an in­
dependen t uni t . In Re Pinion, it was held that the t rus ts ' o b ­
ject was to perpe tua te the testator 's o w n name and repute of 
his family as a m o n u m e n t to them rather than to serve publ ic 
utility o r educational needs. T h e subject of the trusts was the 
testator 's s tudio and its various "ob je t s d ' a r t " . In a memora ­
ble judgmen t H a r m a n n L.J. stated: " I can conceive of no use­
ful object to be served in foist ing u p o n the publ ic this mass of 
junk ." So it is no t every memorial that will satisfy the English 
test fo r charitability, and the judgmen t in Re Pinion10 implies 
a threshold of artistic meri t that a m o n u m e n t has to t ranscend 
before it can be held of chari table character perse. 

Gif t s fo r p rov id ing and mainta in ing places of w o r s h i p are 
chari table unde r the head of religion'1 , as are the provis ion of 
f u r n i t u r e and o r n a m e n t s in such p laces" and the mainte­
nance of any p a n of the fabric of a c h u r c h such as t he chan­
ce l" , the bells24, the o r g a n " and the churchya rd site o r bur i ­
al ground2 ' ' . G i f t s to maintain a parsonage o r vicarage are al­
so char i table ' 7 . U n d e r the head of "Trus t s of o t h e r pu rposes 
beneficial to the c o m m u n i t y " , the preservat ion of sites of 
historic interest o r natural beauty are also held to be chari ta­
b l e " , as are botanical gardens' ' ' . 

2. C y p res 

W h e n a char i table t rus t fails, the cy-pres doc t r ine , derived 
f r o m A n g l o - F r e n c h , may be applicable. U n t e r this doct r ine , 
the cour t s will, where appropr ia te , apply the p r o p e r t y of a 

failed char i table t rust as near ly as poss ib le to t he original o b ­
ject fo r which it was given. Be fo re I960, w h e n the Char i t i e s 
Ac t 1960 came in to force , it was o n l y poss ible t o apply the 
cy-pres pr inc ip le w h e r e t he objec t of a t rus t had b e c o m e im­
possible o r impract icable . It was n o t pe rmi t t ed t o apply t he 
cy-pres rules in a case w h e r e the t rust was deemed a f inan­
cially was te fu l w a y of a f fec t ing t he char i table objec t o r 
w h e r e it was cons ide red that , in view of the changing needs 
of society, t he char i table objec t was n o longer app ropr i a t e . 
To eradicate the p r o b l e m s. 13 of the Char i t ies Ac t 1960 was 
enacted. It p rov ides that in certain set c i rcumstances the 
original p u r p o s e s of a char i table gif t can be modi f ied so the 
p r o p e r t y can be appl ied cy-pres ; f o r example , w h e r e the 
original pu rposes , in w h o l e o r in par t , have been as far as 
m a y be fulf i l led o r c a n n o t be carried o u t , or, at least, canno t 
be effected accord ing to t he d i rec t ions o r spirit of the gift . In 
t h e o r y the cy -p re s d o c t r i n e can a c c o m m o d a t e t rus ts per ta in­
ing to m o n u m e n t s bu t to da te there arc no practical examples 
that have c o m e be fo re t he cour t s . 

3. Exc lus ive c h a r i t a b i l i t y 

To be char i table , t he p u r p o s e of a t rust mus t be exclusively 
char i table and no t mere ly inc lude p u r p o s e s which are char i ­
table. W h e r e a t rust ' s p u r p o s e s arc d e e m e d b e y o n d the l im­
its of legal char i ty the c o u r t may reach o n e of a few so lu­
t ions . It can dec ide that the non-char i t ab le p u r p o s e s are o n ­
ly incidental so the t rus t remains vital. Converse ly , it can de­
cide the t rus t is void because it cou ld , f o r example , who l ly 
serve non-char i t ab le p u r p o s e s . Finally, the t rus t f u n d could 
be separated in to par ts , s o m e be ing appl icable t o char i ty and 
s o m e no t . Howeve r , this par t icu lar s tep can o n l y be taken 
w h e r e the t e r m s of the t rus t i n s t rumen t can be in te rpre ted as 
d i rec t ing such a divis ion. F o r a set t lor a t t empt ing t o crea te a 
char i table t rus t involving m o n u m e n t s and sites, it wou ld be 
relatively easy t o sat isfy t he "exclusively char i tab le" requi re ­
ment f o r a valid char i table t rust by focus ing the t rust clearly 
o n l y on its ( supposed ) char i table subjec t , l inking it on ly wi th 
w h a t are a l ready es tabl ished char i table purposes , f o r exam­
ple, and keep ing keen a t t en t ion on its publ ic benef i t . 

4. Tax e x e m p t i o n s 

In Dingle v Turner*0, L o r d C r o s s stated: "Char i t i e s a u t o m a t ­
ically en joy fiscal privi leges which wi th the increased b u r d e n 
of taxat ion have b e c o m e m o r e and m o r e i m p o r t a n t and in 
deciding that such and such a t rus t is a char i table t rust the 
cour t is e n d o w i n g it wi th a substant ia l annual subs idy at the 
expense of the taxpaper . . . " In England , the income of a char­
i ty applied for the char i table objects of that char i ty is exempt 
f r o m income t a x " , c o r p o r a t i o n tax13, nat ional insurance su r ­
charge1 1 and capital gains tax ' 4 , and a char i ty has the advan­
tages of lower s t a m p dut ies and remiss ion f r o m VAT in cer­
tain c i rcumtanccs . T h e r e is also a f i f ty per .cent . remiss ion of 
rates on he red i t amen t s occup ied by the char i ty who l ly o r 
mainly for its char i table purposes , and a remiss ion f r o m 
rates at the d iscre t ion of t he local au thor i ty . M o r e specifical­
ly, no charge is m a d e t o Inher i tance Tax in respect of t rans­
fers to the Na t iona l Gallery, British M u s e u m , Na t iona l 
Trus t , local au thor i t i es , g o v e r n m e n t d e p a r t m e n t s , univcrs i -
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ties a n d v a r i o u s o t h e r m u s e u m s a n d galleries. A c o u r t is n a t ­
ura l ly c a u t i o u s t o g r an t cha r i t ab le s ta tus t o t r u s t s w h e n the 
s ign i f ican t tax a d v a n t a g e m o t i v e u n d e r p i n s t he plea f o r c h a r -
i tabil i ty. In t he c o n t e x t of char i t ab le t r u s t s p e r t a i n i n g t o 
m o n u m e n t s and sites, t h e r emova l of such f inancial b u r d e n s 
is u n d e n i a b l y a t t r ac t ive b u t it is o b v i o u s l y wise as wel l as 
cand id t o e n s u r e t he ( s u p p o s e d ) cha r i t ab le p u r p o s e and (al­
leged) p u b l i c bene f i t are t he centra l and u n a m b i g u o u s ke rne l 
of t he t rus t , and r e a s o n f o r t he t rus t , w h e n a sp i r ing t o c h a r ­
i table s ta tus . 

C o n c l u s i o n 

In conc lus ion , t he law of t r u s t s p resen t s a novel p a r a d i g m f o r 
con t i nen t a l l a w y e r s un fami l i a r w i t h its s o m e w h a t i d i o s y n ­
crat ic f r a m e s of r e fe rence . In the specif ic con tex t of m o n u ­

m e n t s and sites w e are t o b e g ra te fu l t ha t t h e E n g l i s h law o f ­
t e n sees fit t o pr ivi lege t ru s t s f o r i m m o v a b l e cu l tu ra l her i tage 
as e i the r valid n o n - c h a r i t a b l e p u r p o s e t ru s t s o r cha r i t ab le 
t rus t s . I t is t o be h o p e d tha t t he cr i ter ia d i s ce rned f r o m the 
t r u s t s case law f o r t he c r e a t i o n of b o t h valid m o n u m e n t p u r ­
p o s e t ru s t s a n d cha r i t ab le t r u s t s are su f f i c ien t ly c o m p r e h e n ­
s ible t o an in t e rna t iona l a u d i e n c e t o be prac t ica l ly u se fu l 
s h o u l d t h e occas ion of t he use of t he t r u s t m e c h a n i s m arise. 
In t h e c o u r s e of t he c o n t i n u e d c o n t e m p o r a r y p r iva t e s p o n ­
s o r s h i p of m u s e u m s and sites w i t h i n t he j u r i sd i c t ions of t he 
A n g l o - A m e r i c a n legal fami ly , t he E q u i t a b l e 
f r a m e w o r k f o r f a v o u r a b l e and ef f ic ien t h a n ­
d l i n g of m o n u m e n t a n d si te issues is n o w 
m o r e p r e d i c t a b l e in p rac t i ce t h a n s o m e of t he 
o l d e r s e e m i n g l y ad hoc case law dec i s ions 
m a y a p p e a r t o indica te . T h e t r u s t is a bene f i t 
f o r t he g e n u i n e n o t a s n a r e f o r t he u n w a r y . 
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A 
J . A u s t r i a is a federa l s ta te - it cons is t s of n ine federa l p r o v ­
inces (Lander). In c o m p l i a n c e wi th t h e A u s t r i a n c o n s t i t u ­
t i o n p r o t e c t i o n of m o n u m e n t s falls w i t h i n t he s cope of f e d ­
eral a d m i n i s t r a t i o n w h e r e a s q u e s t i o n s of regional p l a n n i n g , 
b u i l d i n g r e g u l a t i o n s ( i n c l u d i n g t o w n s c a p e care) and n a t u r e 
p r o t e c t i o n fall w i t h i n t he legis la t ion and r e spons ib i l i t y of t he 
federa l p rov inces . E u r o p e a n levels of na t iona l , r eg iona l and 
local a d m i n i s t r a t i o n c o r r e s p o n d w i t h i n t he A u s t r i a n b o r d e r s 
t o federa l a u t h o r i t i e s , p r o v i n c e s a n d munic ipa l i t i e s . M o s t 
taxes arc co l lec ted b y federa l au tho r i t i e s a n d r e f u n d e d t o re­

g iona l and local g o v e r n m e n t s t h r o u g h tax c o m p e n s a t i o n al­
t h o u g h reg iona l a n d local g o v e r n m e n t s have t h e r igh t t o col­
lect taxes w i t h i n the i r s c o p e of in te res t in ce r t a in cases. 

M o n u m e n t s - g r a n t s a n d t a x d e d u c t i o n s 

M o n u m e n t p r o t e c t i o n in A u s t r i a is r e g u l a t e d b y the L a w f o r 
t h e P r o t e c t i o n of M o n u m e n t s enac ted in 1923 and a m e n d e d 
in 1978 and 1990. M o n u m e n t s a c c o r d i n g t o th i s l aw a re all 
i m m o v a b l e a n d m o v a b l e o b j e c t s c r ea t ed b y m a n w h o s e p r e s -
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