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PauL KEARNS

Monuments in the Law of Trusts

Yl:i's paper is designed to illustrate the private sponsorship
of the protection and maintenance of monuments in the con-
text of the English law of trusts. It will first examine the na-
ture of a trust, a concept unfamiliar to many continental law-
yers, then proceed to focus on the types of trust that most di-
rectly affect monuments, giving case law illustrations. Re-
grettably, most of the law in this area is somewhat archaic so
the legal language may seem foreign even to English lawyers.
Itis hoped that despite this difficulty, the basic framework of
the characteristic operation of trusts law relating to monu-
ments will be tolerably clear. The relevant non-charitable
purpose trusts and charitable trusts originate in the aims of a
settlor or testator who, for present purposes, can be consid-
ered a private sponsor of the trusts he sets out to achieve,
though this is not the language habitually used in the English
law.

A peculiarly English phenomenon, that has spread to kin-
dred legal systems, a trust is a relationship, recognised by
Equity', initiated by the settlor or testator, which arises
when property is vested by him or her in persons called trus-
tees who are obliged to hold such property for the benefit of
other persons called beneficiaries. The interest of the benefi-
ciaries will usually be laid down in the instrument creating
the trust, but may be implied or imposed by law. The subject
matter of the trust must be some form of property. The
beneficiaries’ interests are proprictary in the sense that they
can be bought and sold, given away or disposed of by will,
but they will cease to exist if the legal estate in the property
comes into the hands of a bona fide purchaser for value with-
out notice of the beneficial interest. For the purposes of this
article, such a description of a trust is adequate, the precise
definition of a trust being generally considered by all experts
to be elusive”.

Trusts can be classified in a plethora of ways. On one anal-
ysis, there can be simple and special trusts, statutory trusts,
implied and resulting trusts, constructive trusts and express
trusts. Within the category of express trusts are executed and
executory trusts, completely and incompletely constituted
trusts, private and public trusts, discretionary and fixed
trusts, protective trusts, secret trusts and, the most impor-
tant trusts regarding monuments, non-charitable purpose
trusts and charitable trusts.

For a trust to be valid, three certainties must be present:
certainty of words, certainty of subject and certainty of ob-
ject. First, with regard to certainty of words, since “Equity
looks to the intent rather than the form”, it is unnecessary to
use specific technical expressions to constitute a trust. All
that needs to be conclusively ascertained is an intention to
set up a trust. Respecting certainty of subject, only if the
property subject to the trust is clearly identified can the trust
be valid; and, finally, regarding certainty of object, for the
trust to be valid it must be for the benefit of individuals, ex-
cept if it is a particular brand of non-charitable purpose trust
or a charitable trust, which happen to be the two most usual
situations in which we find monuments featuring. When a
settlor declares a trust he must also comply with any formal-
ities as well as satisfy “the three certainties”, and unless he
has declared himself trustee, he must do everything he can to
ensure that the trust property is transferred to the trustees. If
no steps are taken to transfer the property, or further action
is required by the settlor to effect such a transfer, the trust
will be deemed incompletely constituted.

Let us now examine monuments in first, non-charitable
purpose trusts, and second, in charitable trusts, in both of
which contexts monuments are most often in issue in con-
trast to other trust environments.
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Non-charitable purpose trusts

Whereas a private trust is essentially a (valid) trust in favour
of ascertainable individuals and a charitable trust is a (valid)
trust for public purposes, which are treated in law as chari-
table, a question for consideration is whether or notitis pos-
sible to establish a (valid) trust for non-charitable purposes.
These are sometimes referred to as trusts of imperfect obli-
gation and as a general rule they are void. However, there are
a number of exceptions which have arisen to the general rule
including trusts for building or maintaining monuments and
sites, tombs and graves.

In the case of Re Hooper, a testator left trustees £1000 to
provide, “so far as they can do so and ... for as long as may
be practicable”, for the care of: () a grave and monument in
Torquay cemetery, England; (b) the care and upkeep of a
vault containing the remains of the testator’s wife and
daughter; (c) the care and upkeep of a grave and monument
in Ipswich, England; (d) the care and upkeep of a tablet and
window in a church, to the memory of various members of
the testator’s family. Maugham J. held that the first three
aforementioned gifts for the care and upkeep of the graves
were non-charitable but were nevertheless valid purpose
trusts which had also been limited in perpetuity®. As the
trustees were willing to carry out the purposes, it was held
that they should be permitted to do so. The fourth afore-
mentioned gift was held to be charitable, the implications of
such decision we will deal with later®. In Trimmer v Danby®,
the testator here also gave £1000 to his executors but direct-
ed them “to lay out and expend the same to erect a monu-
ment to my memory in St. Paul’s Cathedral, among those of
my brothers in art”. The bequest was upheld by Kindersley
V-C who commented thus: “I do not suppose that there
would be anyone who could compel the executors to carry
out this bequest and raise the monument; but if the residu-
ary legatees or the trustees insist upon the trust being execut-
ed, my opinion is that this Court is bound to see it carried
out. [ think, therefore, that as the trustees insist upon the
sum of £1000 being laid out according to the direction in the
will, that sum must be set apart for the purpose.” Significant-
ly, the rule against purpose trusts in general is directed main-
ly in this monuments category against bequests and gifts
which involve the maintenance of a monument, tomb or
grave, as this would go on indefinitely, as emphasised in the
case of Mussett v Bingle’. Here, the testator gave £300 to be
applied in the erection of a monument to his wife’s first hus-
band, and £200, the interest of which was to be applied in
keeping up the monument. It was held that the latter direc-
tion was void for perpetuity®.

In the case of McCaig v University of Glasgow® the testa-
tor left all of his substantial estate to be used to build statues
of himself, together with towers in conspicuous places on his
estates; and Lord Kyllachy said in judgment, viz. “I suppose
it would be hardly contended ... if the purposes ... were to be
slightly varied, and the trustees were, for instance, directed
to lay the truster’s estate waste, and keep it so; or to turn the
income of the estate into money, and throw the money year-
ly into the sea; or to expend income in annual or monthly fu-
neral services in the testator’s memory...” No such purpose,
he opined, would be consistent with public policy. Similarly,
in another Scottish case, McCaig’s Trustees v Kirk-Session
Etc.'®, the testatrix directed that eleven bronze statues cost-
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ing not less than £1,000 each should be erected in Scotland to
various members of her family. This form of memorial was
also refused validity because it was considered wasteful and
of benefit to nobody.

The Court of Appeal case of Re Endacott'! involved a trust
the purpose of which was held “of far too wide and uncer-
tain a nature”™' to qualify within the class of monument cas-
es cited because it was a gift of about £20,000 to the North
Tawton Devon Parish Council for the purpose of providing
some useful memorial to the testator. As also suggested by
the Scottish cases discussed, it would seem that there is a par-
ticular reluctance on the part of the courts to uphold grandi-
ose schemes as opposed to reasonable ones, a policy actual-
ly articulated in the case of Re Astor"?, though not in the con-
text of monuments. The Law Reform Committee" endorsed
this approach and recommended that it should be permissi-
ble to use the income of “a limited sum of money” for the
maintenance of a grave, tomb or monument (in perpetuity).
The Parish Councils And Burial Authorities (Miscellaneous
Provisions) Act 1970 now provides that a burial authority or
a local authority may agree with any person in consideration
of the payment of a sum by him, to maintain (a) a grave,
vault, tombstone, or other memorial in a burial ground or
crematorium provided or maintained by the authority and
(b) a monument or other memorial to any person situated in
any place within the area of the authority to which the au-
thority has a right of access but with the caveat that no agree-
ment may impose on the authority an obligation with re-
spect to maintenance for a period exceeding ninety-nine
years from the date of that agreement.

Charitable trusts
1. General

A trust by the terms of which the income is to be applied ex-
clusively for charitable purposes is treated very favourably
by the law. Such a trust is valid even though it is a purpose
trust. The Attorney-General is in charge of enforcing it and
it may exist perpetually. Many extant charitable trusts were
founded over five hundred years ago. It is unproblematic if
the trust fails to provide with reasonable certainty its chari-
table objectives because certainty of intention to apply mo-
nies for charitable purposes is sufficient; and if there is doubt
as to the specific charitable purpose, the Charity Commis-
stoners or the court, or in some cases the Crown, will con-
struct a charitable scheme.

As long ago as 1601, the Statute of Elizabeth" was passed
and in accord with it Commissioners were appointed to su-
pervise the enforcement of charitable gifts and to monitor
the abuse of charitable gifts, a circumstance that had come
about after the Reformation. The preamble to the Statute
listed the most common and important charitable purposes.
Although the Statute was repealed by the Mortmain and
Charitable Uses Act 1888, the preamble was expressly re-
tained. Even though it itself was repealed by S. 38 (4) of the
Charities Act 1960, its effect as an index of charitable pur-
poses is preserved in the case law.

In the case of Commissioners for Special Purposes of In-
come Tax v Pemsel®, Lord MacNaghten summarised the
scope of charitable trusts. “Charity in its legal sense,” he



said, “comprises four principal divisions: trusts for the relief
of poverty; trusts for the advancement of education; trusts
for the advancement of religion; and trusts for other purpos-
es beneficial to the community not falling under any of the
preceding heads.” The subject of monuments and sites is not
restricted to any of these heads, and we shall see that it is a
transversal category falling under one or another head de-
pending on the facts of the trust in question. As Viscount Si-
monds said in /RC v Baddeley'®, “There is no limit to the
number and diversity of ways in which a man will seek to
benefit his fellow men”. If the courts can find an analogy be-
tween an object already held to be charitable and a new ob-
ject claimed to be charitable, a new charitable trust will re-
sult. Where a gift is made to one charity with a gift over to
another in the occurrence of certain events, the gift is devot-
ed to charity throughout and there is only a change of char-
itable objects. So, in Re Tyler", a gift to charity A, subject to
that charity maintaining the testator’s tomb and, if it failed to
do so, a gift over to charity B, was valid. However, if A had
not been a charity in this case, the gift would have been void.

Monuments, memorials and sites are prominent in the law
of charitable trusts. In Re King", for example, a bequest for
the erection of a stained glass window in a church was pri-
marily intended by the testator as a memorial to himself but
this did not prevent the gift being considered as charitable
under the head of advancement of religion. In Re British
School of Egyptian Archaeology", the pertinent trusts were
under scrutiny for charitability by Harman J. The trusts’
terms were “to excavate, to discover antiquities, to hold exhi-
bitions, to publish works and to promote the training and as-
sistance of students™: all in relation to Egypt. The conclusion
reached by Harman . here was that the purposes were char-
itable as being educational. He also implicitly accepted that
the object of archaeological research was charitable as an in-
dependent unit. In Re Pinion, it was held that the trusts’ ob-
ject was to perpetuate the testator’s own name and repute of
his family as a monument to them rather than 1o serve public
utility or educational needs. The subject of the trusts was the
testator’s studio and its various “objets d’art”. In a2 memora-
ble judgment Harmann L.J. stated: “I can conceive of no use-
ful object to be served in foisting upon the public this mass of
junk.” So it is not every memorial that will satisfy the English
test for charitability, and the judgment in Re Pinion™ implies
a threshold of artistic merit that a monument has to transcend
before it can be held of charitable character per se.

Gifts for providing and maintaining places of worship are
charitable under the head of religion®, as are the provision of
furniture and ornaments in such places” and the mainte-
nance of any part of the fabric of a church such as the chan-
cel®, the bells*, the organ™ and the churchyard site or buri-
al ground®. Gifts to maintain a parsonage or vicarage are al-
so charitable””. Under the head of “Trusts of other purposes
beneficial to the community”, the preservation of sites of
historic interest or natural beauty are also held to be charita-
ble®, as are botanical gardens™.

2. Cy pres

When a charitable trust fails, the cy-prés doctrine, derived
from Anglo-French, may be applicable. Unter this doctrine,
the courts will, where appropriate, apply the property of a

failed charitable trust as nearly as possible to the original ob-
ject for which it was given. Before 1960, when the Charities
Act 1960 came into force, it was only possible to apply the
cy-pres principle where the object of a trust had become im-
possible or impracticable. It was not permitted to apply the
cy-prés rules in a case where the trust was deemed a finan-
cially wasteful way of affecting the charitable object or
where it was considered that, in view of the changing needs
of society, the charitable object was no longer appropriate.
To eradicate the problem s.13 of the Charities Act 1960 was
enacted. It provides that in certain set circumstances the
original purposes of a charitable gift can be modified so the
property can be applied cy-pres; for example, where the
original purposes, in whole or in part, have been as far as
may be fulfilled or cannot be carried out, or, at least, cannot
be effected according to the directions or spirit of the gift. In
theory the cy-preés doctrine can accommodate trusts pertain-
ing to monuments but to date there are no practical examples
that have come before the courts.

3. Exclusive charitability

To be charitable, the purpose of a trust must be exclusively
charitable and not merely include purposes which are chari-
table. Where a trust’s purposes are deemed beyond the lim-
its of legal charity the court may reach one of a few solu-
tions. It can decide that the non-charitable purposes are on-
ly incidental so the trust remains vital. Conversely, it can de-
cide the trust is void because it could, for example, wholly
serve non-charitable purposes. Finally, the trust fund could
be separated into parts, some being applicable to charity and
some not. However, this particular step can only be taken
where the terms of the trust instrument can be interpreted as
directing such a division. For a settlor attempting to create a
charitable trust involving monuments and sites, it would be
relatively easy to satisfy the “exclusively charitable” require-
ment for a valid charitable trust by focusing the trust clearly
only on its (supposed) charitable subject, linking it only with
what are already established charitable purposes, for exam-
ple, and keeping keen attention on its public benefit.

4. Tax exemptions

In Dingle v Turner”, Lord Cross stated: “Charities automat-
ically enjoy fiscal privileges which with the increased burden
of taxation have become more and more important and in
deciding that such and such a trust is a charitable trust the
court is endowing it with a substantial annual subsidy at the
expense of the taxpaper...” In England, the income of a char-
ity applied for the charitable objects of that charity is exempt
from income tax’', corporation tax*, national insurance sur-
charge" and capital gains tax™, and a charity has the advan-
tages of lower stamp duties and remission from VAT in cer-
tain circumtances. There is also a fifty per.cent. remission of
rates on hereditaments occupied by the charity wholly or
mainly for its charitable purposes, and a remission from
rates at the discretion of the local authority. More specifical-
ly, no charge is made to Inheritance Tax in respect of trans-
fers to the Natonal Gallery, British Museum, National
Trust, local authorities, government departments, universi-
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ties and various other museums and galleries. A court is nat-
urally cautious to grant charitable status to trusts when the
significant tax advantage motive underpins the plea for char-
itability. In the context of charitable trusts pertaining to
monuments and sites, the removal of such financial burdens
is undeniably attractive but it is obviously wise as well as
candid to ensure the (supposed) charitable purpose and (al-
leged) public benefit are the central and unambiguous kernel
of the trust, and reason for the trust, when aspiring to char-
itable status.

Conclusion

In conclusion, the law of trusts presents a novel paradigm for
continental lawyers unfamiliar with its somewhat idiosyn-
cratic frames of reference. In the specific context of monu-
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Funding the Restoration of the Architectural Heritage

The Austrian Experience

Aust:'ia is a federal state - it consists of nine federal prov-
inces (Lander). In compliance with the Austrian constitu-
tion protection of monuments falls within the scope of fed-
eral administration whereas questions of regional planning,
building regulations (including townscape care) and nature
protection fall within the legislation and responsibility of the
federal provinces. European levels of national, regional and
local administration correspond within the Austrian borders
to federal authorities, provinces and municipalities. Most
taxes are collected by federal authorities and refunded to re-
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gional and local governments through tax compensation al-
though regional and local governments have the right to col-
lect taxes within their scope of interest in certain cases.

Monuments — grants and tax deductions

Monument protection in Austria is regulated by the Law for
the Protection of Monuments enacted in 1923 and amended
in 1978 and 1990. Monuments according to this law are all
immovable and movable objects created by man whose pres-



