ties and various other museums and galleries. A court is nat-
urally cautious to grant charitable status to trusts when the
significant tax advantage motive underpins the plea for char-
itability. In the context of charitable trusts pertaining to
monuments and sites, the removal of such financial burdens
is undeniably attractive but it is obviously wise as well as
candid to ensure the (supposed) charitable purpose and (al-
leged) public benefit are the central and unambiguous kernel
of the trust, and reason for the trust, when aspiring to char-
itable status.

Conclusion

In conclusion, the law of trusts presents a novel paradigm for
continental lawyers unfamiliar with its somewhat idiosyn-
cratic frames of reference. In the specific context of monu-
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Funding the Restoration of the Architectural Heritage

The Austrian Experience

Aust:'ia is a federal state - it consists of nine federal prov-
inces (Lander). In compliance with the Austrian constitu-
tion protection of monuments falls within the scope of fed-
eral administration whereas questions of regional planning,
building regulations (including townscape care) and nature
protection fall within the legislation and responsibility of the
federal provinces. European levels of national, regional and
local administration correspond within the Austrian borders
to federal authorities, provinces and municipalities. Most
taxes are collected by federal authorities and refunded to re-
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gional and local governments through tax compensation al-
though regional and local governments have the right to col-
lect taxes within their scope of interest in certain cases.

Monuments — grants and tax deductions

Monument protection in Austria is regulated by the Law for
the Protection of Monuments enacted in 1923 and amended
in 1978 and 1990. Monuments according to this law are all
immovable and movable objects created by man whose pres-



ervation is of public interest because of their artistic, histor-
ic and further culwral importance. The Federal Office of
Historical Monuments (Bundesdenkmalamt) is given the
authority to decide if such a public interest exists. This office
is under the authority of the Federal Ministry for Education
and Cultural Affairs, which also has responsibility for ap-
peals in administrative proceedings.

A special characteristic in Austria is that for objects with-
in public ownership (federal and regional authorities, local
communities) and for the property of religious communities
this public interest and therefore their protection is given in
principle in the form of a legal presumption as long as the
Federal Office of Historical Monuments does not state the
contrary after having decided the matter upon request of the
owner. Monuments within private ownership, however,
must be officially designated as of public interest by the
Bundesdenkmalamt. Criteria for listing, however, are the
same, whether the object is within public or private owner-
ship.

Such a monument officially designated as protected may
not be demolished without the permission of the Bundes-
denkmalamt, may not be altered in its appearance, and the
sale or mortgaging of the monument need the permission of
the Bundesdenkmalamt (in case of public ownership) or
prompt reporting to the Bundesdenkmalamt (in case of pri-
vate ownership).

Although Austrian legislation does not contain any obli-
gation by the owner of a monument for its maintenance the
purposeful neglect of necessary preservation work which
could be afforded is punishable.

Federal subsidies may be granted for maintenance and res-
toration of listed monuments although there is no legal claim
for them. This kind of grant is given in most cases for costs
exceeding normal maintenance expenditure for upkeep, re-
pair, restoration and revitalization of monuments. Although
in special cases higher federal subsidies are granted, an aver-
age of 12 % of eligible costs may be expected. Therefore the
average amount of a federal grant lies under the percentage
of normal value added tax (20 %). Besides this federal grant,
for which only monuments listed according to the Federal
Law for the Protection of Monuments are eligible, the appli-
cant may receive considerably higher public subsidies as re-
gional and local authorities grant public subsidies for the
same objects.

The 1990 amendment to the Law for the Protection of
Monuments and the 1989 Tax Legislation amendment
(Abgabenandernngsgesetz) allow monument owners certain
tax benefits for expenditures within the scope of preserva-
tion and conservation in the form of an anticipatory write-
off. Depending on the source of income (free profession, ag-
riculture, trade or leasing and letting) certain costs can be de-
ducted from income taxes equally over a ten-year period
(compared to 25-50 years for normal houses) if the monu-
ment is used for commercial purposes, or equally over 15
years (compared to 67 years for normal houses) if the mon-
ument is let or rented. The Federal Office of Historical
Monuments must certify that deducted costs cover work
that was in the interest of preservation. The purchase of a
monument is not considered as an expenditure eligible for
this tax deduction.

The Bundesdenkmalamt is also responsible for cultural as-
sets of archaeological and prehistorical value. Archaeologi-

cal findings have to be reported and fall automatically under
preservation legislation for six weeks after discovery. After-
wards the Bundesdenkmalamt decides if a public interest in
its preservation is given in the particular case. Emergency ex-
cavations which have to be carried out after such findings al-
so may be supported by federal grants.

Donations to the Federal Office of Historical Monuments
can be deducted from income tax rating up to 10 % of the
previous year’s income after the 1988 Income Tax Law.
However, any designation indicating which monument
should receive the money can be only a proposal but not a
precondition for the donation.

Townscape - facade restoration program,
townscape preservation funds

A special kind of public support for the restoration of
facades (Fassadenrestaurierungsaktion) is granted by the
Federal Ministry for Education and Cultural Affairs. This
special funding possibility is supported by federal, provin-
cial and local government in cooperation. Eligible for this
subsidy ranging from 30 % to a maximum of 60 % of eligi-
ble restoration costs are village and town facades whose
preservation has been considered as desirable by the Bundes-
denkmalamt on request of the respective community. Un-
doubtedly the aim and purpose of this initiative is to im-
prove the ambiente not only of monuments but also of their
surroundings and to achieve an improvement of townscape
in general. This initiative is not only carried out in towns but
also in villages thus being an appropriate support for the
Council of Europe’s campaign for the preservation and
maintenance of the rural architectural heritage.

It has already been stressed that building legislation is in
the jurisdiction of the federal provinces. In consequence
each federal province has its own building regulation which
explicitly takes care of the preservation of townscape. The
legal possibility to protect ensembles by the federal law on
historic monuments was only achieved after its amendment
in 1978. Thus the federal provinces adopted different laws
for the protection of townscapes and historic town centers.

In 1972 Vienna (which also constitutes one of the nine fed-
eral provinces) passed an amendment to its building regula-
tion providing zones of protection for historic areas. Simul-
taneously a Historic Town Center Preservation Fund (Alt-
stadterbaltungsfonds) was established and fed by a 10 % tax
on radio and television fees (radio and television in Austria
are not private). Allocated by an advisory board the fund can
be applied to loans, interest payments, securities or grant aid
for preservation work within the protected zones that is not
eligible for financial assistance through other city or federal
programs and that is beyond the financial means of the own-
er. Refloating loans are fed in the fund.

In 1967 the town of Salzburg became the first Austrian
city to adopt regional legislation to protect the historic town
center (Altstadterbaltungsgesetz).

In 1974 similar laws followed for the city of Graz and the
province of Salzburg. Within a certain zone of protection no
changes are permitted without consent.

Historic Town Center Preservation Funds have been es-
tablished in the respective towns to support preservation
measures within the protected zone which are in the public
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interest. In Salzburg property owners have a legal claim to
support from the fund, to the extent that additional costs
were incurred because of the obligations of the supervising
Historic Town Center Commission (Altstadterhaltungs-
kommission). Additional costs are defined as those that ex-
ceed the normal building code. The funds consist of appro-
priations from the towns and appropriate provinces (varying
from a 60:40 to a 50:50 ratio), repayments of loans made ear-
lier, proceeds from the fund’s assets and foundation dona-
tions.

In 1976 the federal province of Tyrol enacted a similar
Historic Center Preservation Law followed by the prov-
inces of Styria in 1977 and Carinthia in 1979.

Among the most notable community preservation efforts
are the measures undertaken by the town of Krems in the
province of Lower Austria. Krems, which was one of the
three Austrian pilot projects presented on the occasion of
European Architectural Heritage Year 1975 together with
the towns of Salzburg and Rust, has for a long time partici-
pated (through an advisory committee) in the permit process
for all cases involving new construction, demolition, renova-
tion or minor alterations (such as facade repaintings) in the
historic center. In 1959 the town initiated a grant program
for rehabilitation. In order to prevent hardships on low and
middle income tenants because of renovation measures in
the historic town center, a program of rent assistance in pub-
licly owned buildings was established in 1960. An ordinance
in 1974 supplemented this program by focusing on the sub-
sidy of the unprofitable aspects of renovation, such as the
cost of temporary relocation of tenants during the construc-
tion period.

The community of Krems has established a revolving fund
to provide private owners with interest free loans for resto-
ration work on facades. The loans have to be repaid half
yearly within ten years.The respective debt is rated in the
deed pool on the last place. This seems to be the only exam-
ple in Austria where after establishment and an appropriate
initial period such a revolving fund is largely fed by repay-
ments.

Buildings older than 20 years — Improvement Law
for Housing (Wobnhausverbesserung)

Within the framework of the Federal Law of Housing Im-
provement (Wobnungsverbesserungsgesetz) the federal
provinces have issued ordinances by which the improve-
ment of housing conditions and insufficient sanitary instal-
lations of housing units older than 20 years is supported by
joint federal and provincial loans, annuity interest and lodg-
ing allowances and suretyship. Landlords, owners and ten-
ants may apply for public grants for apartments which must
not exceed a certain maximum size. In accordance with the
income and size of the supported family and the amount and
kind of sanitation work, support may be given up to the en-
tire costs of work carried out. The amount of a grant de-
pends also on legislative provisions such as for instance the
different provincial laws for townscape protection. In cases
of particular need rent support can be granted whenever an
increase of the rent which became necessary to cover the
costs for revitalization cannot be afforded by the tenant of
the apartment.
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Such grants are given for practically all measures for
improvement and restoration for apartments not exceeding
a certain maximum area and under the condition that the
costs of the improvement of the apartment do not exceed
comparable costs of a new apartment and that the rent
expected by the restoration may seem economically reason-
able:

— Construction of common installations such as elevators,
central heating, central laundries, connection with long
distance heating systems.

— Improvement of existing or construction of new water and
energy supply and sanitary units

— Division of bigger units in order to gain small and medium
sized apartments.

- Modification in buildings to create small and medium
sized apartments.

— Improvement of thermal and acoustic insulation.

~ Measures to improve the residential needs of the old and
handicapped.

~ Construction of shelter rooms.

— Necessary conservation and restoration measures in old
apartments in old buildings.

Development and extension of buildings -
Housing Promotion Law (Wobnbauforderung)

In compliance with the provisions of the Federal Law on
Housing Promotion (Wohnbauforderungsgesetz) the federal
provinces are to subsidize or to encourage the construction
of small and middle sized apartments through new construc-
tions or additional changes of existing buildings (develop-
ment and extension) as well as through development and
changes of existing buildings which are to be preserved un-
der the Federal Monument Law or provincial laws for his-
toric town center preservation.

As is the case with the Housing Improvement Law, this
law is also aimed only at housing and gives support only to
measures providing apartments or units up to a maximum
size (130 to 150 square meters) or families whose annual in-
come (depending on the number of children) must not ex-
ceed a certain level. In contrast to the Housing Improvement
Law only landlords and owners are eligible though there are
exceptional provisions in some federal provinces where also
tenants are eligible for support of the development of attics
and lofts. Support may be given as loans, annuity and inter-
est allowances and suretyship.

This law has proved to be an important support for the re-
vitalization of monuments and old structures which mostly
need additional space by development and extension in or-
der to meet the new requirements and to gain a financial bal-
ance of the project.

Improvement areas — urban redevelopment legislation
(Stadterneunerungsgsetz)

The application of the provisions of the urban redevelop-
ment legislation differs in practice, since it is seldom applied
in the province of Lower Austria for instance, whereas most
of the renovations in the federal province of Vienna are fi-
nanced by provisions of this law.



The Federal Urban Renewal Law (Stadternenerungsge-
setz) provides for the designation of renovation districts and
improvement quarters by the respective community. In ac-
cordance with the provisions of this law grant aids are being
provided for up to 70 % of the total costs as well as loans for
12 years with an interest of 7.75 % (compared to the normal
bank interest of 16 % average).

Besides mere renovation measures there is also support
covering the preparatory investigation of buildings, archi-
tectural competitions, reports, construction of common gar-
ages, the costs of informing the involved population and
public, as well as coverage of special costs (e.g.temporary re-
location of tenants during construction period).

In case of single objects which are of greater importance
for the townscape support may be given up to the full
amount of the special measures which are necessary to meet
these townscape requirements.

There are also certain tax benefits similar to those of the
Federal Law for the Protection of Monuments. The costs of
measures which are required by the Urban Renewal Law can
be deducted from certain kinds of taxes.

Special regulations within rent legislation -
Rent Law (Mietengesetz)

The strong tenant’s protection provided in the Austrian
Rent Law dates back to World War I and the time of crisis af-
terwards and regulates tenancies of small and medium sized
apartments. The severe protection of tenants (there were
cases reported of tenants letting their apartments or rooms
to lodgers and charging them higher rents than they paid
themselves) naturally caused a certain disinterest among
landlords and owners in the maintenance of old buildings
which were not likely to yield any profit. In consequence
many objects were in a very neglected condition, causing a
negative impact on the townscape.

According to the new rent legislation this strong protec-
tion of tenants is only valid in case of old tenancy agreements
(dating from before the new rent legislation was enacted).
This new rent legislation, according to which maximum
prices for rents depend on the equipment of an apartment
and the urban situation of the house, has to be applied for
new contracts.

Amendments to the Rent Law enable in certain situations
tenants to force landlords — or landlords to force tenants— to
undertake measures to improve housing conditions. Grants
for such modernization work within a housing unit can be
obtained by either the landlord or the tenant according to
possibilities mentioned earlier.

In case of listed buildings or protection according to one
of the townscape protection laws or similar reasons of pub-
lic interest, rent restrictions may be suspended in cases
where the apartment is rented to a new tenant if the owner
of the object has invested considerably in the restoration of
the building. With this provision buyers are stimulated to in-
vest and owners become interested in repairing historic
buildings.

The Federal Law on Housing for Young Families (Start-
wohnungsgesetz) provides interest free loans for a period of
25 years up to the actual costs of restoration and repair work
to obtain adequate modern housing conditions in rental

apartments. These loans are granted under condition that the
effective area of the apartment does not exceed a maximum
of 90 square meters, the apartment has not been constructed
after 1945 and that the applicants are not older than 30 years
and their annual income does not exceed certain limits de-
fined by the law.

Tax benefits — exemptions from the tax rating system
(Bewertungsgesetz)

Rating values for real estate (buildings and parks) whose
maintenance is of public interest because of their importance
for the arts, history or science, especially listed buildings,
have to be rated with only 30 % of their normal value if their
average maintenance costs exceed the achieved income and
further advantages.

Conclusion

The previously mentioned possibilities of funding the archi-
tectural heritage are quoted without indication of specific
figures. Without knowledge of the detailed framework of
federal, provincial and communal administration in Austria,
such figures would mean nothing to a foreigner who does
not know their background. (Figures on grant aid for mon-
uments are without significance for the question of the total
cost of funding the architectural heritage, for instance, since
many monuments are in the possession of federal authorities
which have to cover their maintenance from their normal
budget and do not receive any grant aid at all. Nevertheless
such costs would have to be rated also under funding the ar-
chitectural heritage. However these figures do not appear in
any budget under this item.)

In addition some remarks to illustrate the problems aris-
ing from the previously described financial system, which
should help to benefit from the experience gained in Austria:
— Practical experience in funding of monuments shows a

tendency away from many minor subventions as low per-
centage contribution to both high percentage support of
important monuments and the full support of special pilot
works. Especially the latter are of highest importance for
the monuments. Support of preliminary research on the
monument by experienced craftsmen and restorers makes
tendering easier and guarantees a higher level of restora-
tion work and a more precise calculation.

— Facade Restoration Campaigns proved successful and
have been in many cases the decisive initiative towards
townscape preservation and the sensitizing of the inhabi-
tants. They must not lead to mere cosmetic treatment of
facades with new construction behind. Such “Potemkin
villages” are not the aim of support. In contrary they are
thought of as an initative for improvement of townscape
and ensemble.

— Support of thermal and acoustic improvements in historic
buildings has given rise to a problem. The conditions of
support are based mostly on standards of new construc-
tion or new parts. However the standards refer to high rise
buildings with figures that never occur in monuments and
historic centers. Thus construction practices which have
proved successful for centuries seem to be outdated at
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once. It is necessary to enact special regulations for histor-
ic buildings in order to avoid a double danger: Either his-
toric buildings do not correspond to the specific standards
and subsequently are not eligible for this kind of support
or disturbing parts that meet the requirements are incor-
porated into monuments thus impairing their appearance.

— Besides the aforementioned cases no tax benefits are pro-
vided for the restoration work on historic buildings whose
maintenance is of public interest (the preservation of mon-
uments is by law defined as being of public interest). Pos-
sible economic use of monuments is strictly checked by
the likeliness of future profits. If no profits are forecast
such an enterprise is treated as “voluptoire”, i.e. hobby,
and looses eligibility for the tax benefits of an economic
enterprise.

— The anticipatory write-off provided by the tax legislation
Amendment Law (Abgabeinderungsgesetz) from 1989 is
not applicable to wage earning owners. This is a hardship
for a large group of monument owners. A possible exten-
sion of tax benefits to this group is desirable. This would be
a benefit to the Minister of Finance because the resulting
increase of turnover would result in higher income from
value added tax (and by the way reduce moonlighting).

— There is still a series of supports by regional, provincial
and federal authorities in connection with the develop-

ment of tourist traffic, foundation of enterprises and sani-
tation of rural assets which have not been mentioned in
this report. All these cases have to be checked for their real
benefit to the architectural heritage. This checking of eligi-
bility is necessary because in certain cases it may have a
detrimental effect on monuments by supporting only new
construction for instance.

— Public support of monument owners without financial
means is desirable; however, supporting the acquisition of
monuments by people without the financial means neces-
sary for their upkeep is problematic because it inevitably
leads to subsequent public support which would mean an
enhancement in value of the monument for its owner
without the latter’s contribution. In order to avoid possi-
ble speculation, this enhancement in value would have to
be regarded as a profit when the monument is sold later.

— Regular publication of redundant monuments would be
desirable in order to attract possible buyers and investors.

— Saving through building and loan associa-
tions (Bausparkassen) for housing promo-
tion is publicly supported by tax write-off
and can be considered as a kind of revolv-
ing fund. It has only begun to be also avail-
able for restoration work and should be
more widely adverused.

LEONARD AHONON

Protection and Maintenance of Monuments:
The Contribution of Organizing Sponsorships in Benin

7;: cultural heritage is and will continue to be the memo-
ry of a country. That is why, all over the world, its protection
and maintenance constitutes one of our main preoccupa-
tions, whatever the difficulties (financial or other) that may
confront a country. To achieve that aim, several processes are
adopted, both from the government and from the private
sector. In the case of Benin, what is the national approach
through the legal possibilities of sponsorship and its practi-
cal realization?
The monuments and sites in Benin are composed of:

— Traditional constructions (depending on each region); ex-
amples include Kérou, Musée Honme Porto-Novo, Gan-
vie, Palais royaux d’Abomey and the Tata from Atacora.

= Colonial buildings of Portuguese architecture; examples
include the mosque of Porto-Novo and the trading post of
Ouidah.

- Some natural sites such as the waterfalls in Tanougou and
Kota in the north of Benin.

Regarding management of the protection and maintenance

of monuments in Benin, three cases can be considered:

The civil service: The main monuments and sites which
have national importance such as the palaces from Port-No-
vo, Abomey, etc. and the big door Akaba Edena from Ketou
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belong to this category. They receive special treatment con-
cerning protection and maintenance because a conservation
specialist is on the spot. The funds devoted to this work
come either from the state, from international or non-gov-
ernmental organisations (e.g. the UNESCO). The technical
central structure which is in charge of those monuments is
the Cultural Heritage Direction at the Ministry of Culture
and Communication of Benin.

The local communities: Those monuments and sites with
regional importance and those constructed nowadays be-
long to the local communities. The Cultural Heritage Direc-
tion offers its technical competence to these local communi-
ties in order to preserve and conserve such cultural heritage,
but the local communities are obliged to search for the nec-
essary funds themselves.

The families: In this last case, the monuments and sites
continue to be the informal properties of those families and
lots of problems remain regarding their protection and
maintenance. Among those problems we can note:

— There is a lack of technical competence to engage in cor-
rect restoration work.

— The necessity of contacting a professional conservationist
is not always understood by the families.



