
tv. 3 . §]. T h e p u b l i c b e n e f i t c o m p a n i e s a r e n o n - p r o f i t o r g a n 
iza t ions , and s o m e of the i r act ivi t ies - e .g. t he p r o t e c t i o n 
of m o n u m e n t s - a r e e x e m p t f r o m the c o r p o r a t i o n tax. T h e 
R o y a l Pa lace of G o d o l l o ' Publ ic Benef i t C o m p a n y , be ing in 
cha rge of t he G o d o l l o P r o j e c t m e n t i o n e d t w i c e already, 
is w o r k i n g in th i s f o r m , and m o s t r ecen t ly t he H e l i k o n 
Pa lace M u s e u m P u b l i c Benef i t C o m p a n y in Kesz the ly , 
o c c u p y i n g and m a i n t a i n i n g o n e of o u r m o s t o u t s t a n d i n g 
c o u n t r y houses . 

T h e p u b l i c bene f i t c o m p a n y is o n e of t he pos s ib l e f u t u r e 
o r g a n i z a t i o n a l f o r m s of t h e a f o r e m e n t i o n e d In s t i t u t e for t he 
Sta te C a r e of M o n u m e n t s wh ich has been es tab l i shed on the 
m o d e l of t h e national trusts w o r k i n g success fu l ly in several 
c o u n t r i e s and of o t h e r fo re ign s ta te o r civil i n s t i t u t ions w i t h 
s imi la r du t ies . T h e I n s t i t u t e is n o w m a i n t a i n i n g f ive h i s to r ic 
c o u n t r y h o u s e s , w i t h t he he lp of a b u d g e t c o m i n g f r o m the 
State. I ts ma in a m b i t i o n s a r e t o e n l a r g e its ac t iv i ty and t o 
d r a w p r iva t e capi ta l and the genera l pub l i c in to t he u n d e r 
t ak ings . 

T h e legislat ion and the o r g a n i z a t i o n of t he p r o t e c t i o n of 
m o n u m e n t s in H u n g a r y faces changes again . A f t e r e igh t 
years of p r e p a r a t i o n Pa r l i amen t is jus t d i s cus s ing the d r a f t of 
t he n e w H i s t o r i c P re se rva t i on Act."' T h e bill i nc ludes q u i t e a 
lot of n e w a n d p rog re s s ive e l emen t s , a m o n g o t h e r s , t he ina

l ienabi l i ty of cer ta in o u t s t a n d i n g m o n u m e n t s o w n e d b y the 
State , t he special care of h i s to r ic ga rdens , ceme te r i e s , u n d e r 
g r o u n d r ema ins of bui l t s t r u c t u r e s o r f r a g m e n t s of m o n u 
m e n t s t a k e n t o m u s e u m s , t he p r inc ip les of f inanc ing , and the 
p r e se rva t i on penal ty . N e v e r t h e l e s s , I a m not q u i t e sat isf ied 
w i t h this bill, because it c o n t i n u e s t o bu i ld u p o n the r igh t s of 
t h e Sta te and the d u t i e s of t h e o w n e r s , and d o e s no t reallv 
s t r ive f o r c o o p e r a t i o n and rec iproci ty . T h e local s e l f - g o v e r n 
m e n t s a r e g iven less a u t h o r i t y t h a n w o u l d be necessary, t he 
civil s p h e r e , t h e n o n - g o v e r n m e n t a l o r g a n i z a t i o n s are n o t e n 
c o u r a g e d at all. In o t h e r w o r d s , t he bill s eems t o p ro tec t t he 
m o n u m e n t s m o r e against t he p e o p l e than w i t h t h e m . I a m 
c o n v i n c e d , a n d the example s of several h ighly d e v e l o p e d 
c o u n t r i e s show, tha t t he m o n u m e n t p r o t e c t i o n ol t he f u t u r e 
m u s t b e bui l t u p o n c o o p e r a t i o n and the u n i t y of in te res t s . 

F o o t n o t e s 

1 There is a third Hungarian item on the World 
Cultural Heritage List, too, the building com
plex ol the Benedictine Abbey of Pannonhalma. 

2 The act was passed o n June 10, 1977 and will 
c o m e into force from January 1, 1998 as 1997: 
LVI tv. 

G I D E O N K O R E N 

Legal Forms of Sponsorship in Israel 

T, h e S ta te of Israel is ba re ly 50 years o ld . H o w e v e r , t he 
land of Israel has a he r i t age d a t i n g back cen tu r i e s . T h e h i s to 
ry of t he c o u n t r y s t r e t ches o v e r a pe r i od of s o m e five t h o u 
sand years . D u r i n g this t i m e the l and of Israel was g o v e r n e d 
by m a n y d i f f e r e n t n a t i o n s , w i th each o n e leaving its i m p r i n t 
on the legal sys t em. D u e t o this e x t r a o r d i n a r y h is tory , the le
gal s i t ua t i on in Israel , in any f ie ld, is d i f f i cu l t t o u n d e r s t a n d 
w i t h o u t de sc r i b ing , at least in br ief , t he " b a c k g r o u n d " of t h e 
o r ig ins of t h e legal s y s t e m . T h i s is especial ly t rue w h e n d i s 
c u s s i n g real p r o p e r t y laws . 

B e t w e e n the yea r s 1516 t o 1917, t h e land of Israel was p a r t 
of t he O t t o m a n E m p i r e . T h e O t t o m a n s legislated the main 
real p r o p e r t y law in 1858. Its ma in effect was t o d iv ide real 
p r o p e r t y i n t o f ive ca tegor ies , each o n e sub jec t t o d i f f e r en t 
ru les . Such a s y s t e m w a s su i tab le f o r t he p r imi t i ve agr icul 
t u r e soc i e ty tha t w a s g o v e r n e d b y the f euda l O t t o m a n s t r u c 
t u r e of t ha t t ime. 

T h i s law was a m e n d e d and to ta l ly c h a n g e d in T u r k e y 
years ago . It is a h i s tor ica l cu r ios i ty tha t t o d a y the o n l y 
r e c o g n i z a b l e r ema ins of this law are w i t h i n t h e Israeli legal 
s y s t e m . T h e ma in r e a s o n f o r this is t he legal sys t em tha t 
exis ted in Pales t ine u n d e r t he Bri t ish M a n d a t e , b e t w e e n the 
yea r s 1917-1948. T h e m a n d a t o r y legis la tor left t he O t t o m a n 
laws " a s t h e y w e r e " un t i l and unless c h a n g e d b y new stat
u tes . In s o m e f ie lds n e w o r d i n a n c e s w e r e legis lated, i n t ro 
d u c i n g i n t o t he legal s y s t e m " n o r m s " based o n the c o m m o n 

law t r ad i t i on . In 1922, a n e w o r d i n a n c e es tabl ished tha t any 
" g a p " ( lacuna) in t h e local law w o u l d be " f i l l e d " b y referra l 
t o the E n g l i s h legal s y s t e m . D u e t o t he fact tha t t he O t t o m a n 
legislat ion was n o t ve ry d e v e l o p e d o r c o m p r e h e n s i v e , a s u b 
s tant ia l a m o u n t of legis la t ion w a s " i n j e c t e d " in to t he legal 
sys t em as a resul t of th i s o r d i n a n c e . 

In 1948 the State of Israel was dec la red and the war of 
i n d e p e n d e n c e b r o k e o u t immedia t e ly . T h e n e w g o v e r n m e n t 
had t o deal w i t h f e n d i n g off t he a t t acks on the f ledgl ing 
c o u n t r y and had little t ime f o r legislating. T h e g o v e r n m e n t 
d id pass o n e main o r d i n a n c e . It s ta ted t ha t all t he m a n d a t o 
ry s t a tu t e s w o u l d s tay in e f fec t as l ong as they d id no t 
con t r ad i c t f u t u r e Israeli s ta tu tes . T h e r e f o r e , t he 1922 m a n d a 
t o r y o r d i n a n c e r e m a i n e d inf luent ia l on the Israeli legal sys
t e m f o r m o r e t h a n 30 years , unt i l t he Israeli pa r l i amen t 
d e c i d e d t o abo l i sh it in 1980. Even then , the n e w s ta tu te 
dec la red tha t t he " g a p s " filled in a c c o r d a n c e w i t h the 1922 
o r d i n a n c e , i.e. b y re fe r ra l t o Eng l i sh Law, w o u l d r ema in 
s o f i l led. 

At t he s a m e t ime , t he Israeli pa r l i amen t was very ac t ive in 
legislat ing n e w s t a tu t e s in all f ields. S o m e of t he n e w s ta tu tes 
enac ted w e r e m o d e l e d a f t e r con t i nen t a l laws. O t h e r s fo l 
l owed the c o m m o n law t r ad i t i ons , wh i l e o t h e r s still w e r e 
based u p o n A m e r i c a n c o n c e p t s . In s o m e cases, it is fa i r t o say 
tha t t he legis la tor r e fe r r ed t o n o s o u r c e o t h e r t h a n his o w n 
crea t iv i ty ( o r imag ina t ion ) . 
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Thus , f inding an answer CO a simple ques t ion , o r describ
ing the legal si tuation regarding a specific issue can be ra ther 
compl ica ted . Somet imes this may seem to be very " u n o f f i 
cial" to those accustomed to a more " m a t u r e " and compre 
hensive legal system. 

B a c k g r o u n d 

Many will agree that the best example f o r the complex i ty of 
the Israeli legal system is real p rope r ty law. H e r e o n e can 
f ind a mic rocosmos of a lmost every tradit ional legal system. 
T h e " L a n d L a w " is a mode rn Israeli law, yet some ques t ions 
arc still governed by O t t o m a n rules. Con t rac t law, t rust law 
and the law of gifts are based upon continental concepts . T h e 
law of association and c o m p a n y law are based u p o n c o m 
m o n law t radi t ions , while adminis trat ive law is based on the 
Amer ican concept . 

Consequen t ly , even a s imple concept like "p rese rva t ion" 
does not have a single specific o r clear expression in Israeli 
legislation. U p o n perusal of the Israeli legislation, o n e can 
f ind that in addi t ion to"prese rva t ion" the fo l lowing expres
sions are ment ioned or applied too: "conserva t ion" , "stabil
iza t ion" , "ma in tenance" , "consol idat ion" , " r e s to ra t ion" , 
" rehabi l i ta t ion" , " re -adap ta t ion" , "heri tage conserva t ion" , 
"p reven t ion of de te r iora t ion" , " r econs t ruc t ion" , "replica
t ion" , " recondi t ion ing" , " reassembly" and " r ep roduc t i on" . 
Within the scope of this paper, it will be impossible to de
scribe the legal connect ion o r the specific statute related to 
each expression. However , it should be clear that deal ing 
with preservation and t ry ing to p r o m o t e it wi th in the con
text of all the different legal word ing is the basis of a lot of 
confus ion and uncertainty. T h e p rob lem is aggravated d u e to 
the y o u t h of the Israeli legal system and its unde r s t andab le 
relative underdeve lopment . 

There fore , taking a s t ranger to the Israeli legal " g a r d e n " 
for a stroll a long its paths is not easy. I will try to d o so by 
first demons t r a t ing that private part icipat ion in the preserva
t ion ot some sites is not much encouraged, because of specif
ic statutes. Second, I will explain w h y some of the legal 
fo rms used in o the r countr ies to p r o m o t e private part icipa
tion in preservat ion are not applicable to bui ldings and sites 
in Israel. T h i r d , I will ment ion the legislative f r a m e w o r k for 
dealing with preservat ion - T h e Law of Planning and Build
ing. Hnal ly I will discuss tax incentives for private par t ic ipa
t ion in the preservat ion of bui ld ings and sites in Israel. 

An t iqu i t i e s 

T h e bui lding cul ture in the land of Israel of ancient t imes is 
anchored in the " L a w of Antiqui t ies" , which recounts and 
guarantees the cont inued existence of bui ldings and sites es
tablished u p to the year 1700. 

Th i s law placed an official government organiza t ion - t he 
Ant iques A u t h o r i t y - in charge of all antiquit ies. Th i s au
thori ty is f inanced in the state budget . In general, wherever 
an ant iqui ty is f ound o r excavated in Israel, it is automat ica l 
ly " o w n e d " by this author i ty , and placed unde r its con t ro l 
and obl igat ion, thus o p e n i n g no gap for private par t ic ipat ion 
in domina t ing o r even inf luencing the dest iny of the site. 

T r u s t 

Israeli law def ines a t rust as the d u t y imposed o n o n e par ty 
to hold o r o the rw i se deal wi th assets u n d e r its con t ro l f o r the 
benef i t of a n o t h e r par ty o r f o r some o t h e r pu rpose . 

T h e law of trust, as its n a m e suggests, i n t roduced and reg
ulated various f o r m s of t rus ts resembling the A n g l o - A m e r i 
can model . A t rust has no necessary f o r m , and no par t icu lar 
p r o c e d u r e is necessary to f o r m a t rust tha t falls wi th in t he 
law. Trus t p u r p o r t s to cover any s i tuat ion in w h i ch s o m e o n e 
has the p o w e r to deal wi th p roper ty , no t f o r his o w n benef i t , 
bu t fo r t he benef i t of s o m e o n e else. It is no t possible t o dwell 
in m o r e detail on the scope of this law, bu t in general an 
Israeli t rust has the fo l lowing features: 
a) T h e t rus tee is e n d o w e d wi th con t ro l over the assets 

bu t there are no par t icular cond i t ions as to t he m a n n e r 
of con t ro l . 

b) T h e t rus tee mus t exercise his cont ro l over the assets fo r the 
a t t a inment of t he p u r p o s e of the t rus t . T h u s , a t rust will be 
valid and enforceab le w h e r e there is a def ini te beneficiary. 
It will also be valid w h e r e there is n o def in i te beneficiary, 
as long as there is some clear p u r p o s e t o the t rus t . 

c) A n y legally b ind ing re la t ionship, whatever its legal source , 
which imposes those dut ies on the t rustee, m a y serve as a 
basis f o r the crea t ion of a t rus t . 

As may have been no ted , there has been no men t ion of the 
t e rm settlor. A se t t lor is a necessary pa r ty to a vo lun ta ry 
t rus t . H e is the crea tor of the t rus t . Howeve r , the Israeli con
cept of t rus tee also covers re la t ionships w h e r e t he re is n o 
settlor. T h u s , u n d c r the def in i t ion of t rust fall all s t a tu to ry fi
duciar ies , many of them appoin ted by the cour t , such as 
guard ian , admin i s t r a to r of the estate of t he deceased, l iqui
d a t o r of a company , e tc . 

T h e above men t ioned condi t ions arc no t necessarily sui t
able for the preserva t ion of bui ldings and his tor ic sites. 
Many sites require significant l imitat ions to be imposed over 
the so-called " c o n t r o l " the t rus tee is e n d o w e d wi th , t o the 
extent that the t rus tee may no t affect the way the t rust assets 
will be dealt wi th ; in fact, t he " p u r p o s e " of t rust m a y be in 
con t rad ic t ion to the p u r p o s e of preservat ion and the benef i 
ciary m a y even be obl iga ted t o objec t t o such preserva t ion . 

It is also impor t an t to no te that whe the r a trust arises wi th 
in a certain legal re la t ionship is not subject 10 the will of the 
parties: the parties arc n o t at l iberty t o dec ide w h e t h e r the 
law will or will not prevail. It is the conten ts oi the re la t ion
ship that shou ld reveal whether , in that re la t ionship , there 
arises a t rus t . T h e r e f o r e , part ies may assume to p r o m o t e the 
p rese rva t ion of a site by creat ing a t rust , bu t eventual ly will 
fail t o d o so . 

W h e n the t rus t is t o be carried o u t wi th in the life of t he 
set t lor (inter vivos), con t ro l over the assets which arc to be
c o m e the t rus t assets shou ld be given t o the t rus tee . T h e r e 
fo re , o w n e r s of sites are qui te reluctant to give away every 
poss ible inf luence on the site du r ing their l i fet ime. O n the 
o t h e r hand , if t he t rust is t o be carried ou t o n l y a f t e r the 
dea th of the set t lor (mortis causa), it is cons ide red to be a 
will; the deed mus t be in the f o r m of a will, a n y o n e may o b 
ject to its execu t ion , based o n d i f fe ren t a rguments , and again, 
there is n o cer ta in ty of success. 

A n o t h e r p rob l em in using t rust fo r the p u r p o s e of p rese r 
vat ion relates t o t he beneficiary. Mos t of the du t i e s of t he 
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t rus tee are more connec ted to private interests than to a sit
ua t ion , such as in preserva t ion of sites, where t he benefic iary 
is, usually, the publ ic as a whole . The re fo re , the conclus ion 
is that Israeli law serves as an effective ins t rumen t mainly f o r 
f iduciary a r r angemen t s and is no t so effect ive as a legal fo rm 
for preserva t ion . 

Publ ic e n d o w m e n t s 

A publ ic e n d o w m e n t is a legal f o r m "close" t o a t rust , of 
which o n e object ive is the fu r the rance of a publ ic purpose . 
T h e te rm " p u b l i c " is to be contras ted wi th "pe r sona l " . T h e 
meaning of t he w o r d publ ic is that the benefic iary is not a 
par t icular pe r son o r a certain ins t i tu t ion. T h e w o r d docs not 
need to refer t o the publ ic as a who le . It can also refer to a 
specific g r o u p of pe r sons w i t h a part icular characteristic, f o r 
example, a g r o u p of handicapped persons . 

U n d e r the Trus t Law, a trust , one of the object ives of 
which is t he f u r t h e r a n c e of a publ ic purpose , should be reg
istered. In t he leading precedent connected to publ ic e n d o w 
ment , the c o u r t held that a publ ic e n d o w m e n t is compr ised 
ot f o u r e lements : t he expression of the creator 's intent to 
f o r m a t rust ; the specification of the objectives of the trust , 
inc luding the beneficiaries o r the purposes of the t rust ; the 
ident i f icat ion of the t rust proper t ies ; and the def in i ton of the 
t rust te rms, inter alia, u n d e r which condi t ions proper t ies o r 
benefi ts shou ld be t ransfer red , the dura t ion of the t rust and 
the cond i t i ons for its t e rmina t ion . 

The re fo re , a publ ic e n d o w m e n t may be utilized as a legal 
fo rm for a variety of interests, including preservat ion. N e v 
ertheless, the p rob l ems men t ioned above apply to many 
publ ic e n d o w m e n t s as well, making this legal f o r m not al
ways applicable for encourag ing private par t ic ipat ion in 
preserva t ion . 

Assoc i a t i on a n d f o u n d a t i o n 

A n association o r a founda t ion , as such, is not a legal f o r m in 
Israel. To b e c o m e a legal f o rm , the association mus t "dress" 
itself to be a recognized legal entity, such as a company, pr i 
vate o r publ ic , a par tnership , a cooperat ive society, o r an 
"Amuta", Israel's main legal fo rm for a non-pro f i t organiza
t ion being none of the above ment ioned legal fo rms . Until 
they chose o n e of these legal forms, the association o r foun
dat ion has no legal enti ty but the private one of the people 
creat ing it and part icipat ing in its activities. There fore , we 
shall have a brief look into the d i f ferent fo rms which d o exist. 

C o m p a n i e s , c o o p e r a t i v e societies a n d p a r t n e r s h i p s 

T h e c o m p a n y is Israel's mos t c o m m o n fo rm of business o r 
ganiza t ion . T h e f o u n d e r s of a c o m p a n y must create a mem
o r a n d u m of associat ion, which will include the p u r p o s e for 
which the c o m p a n y was founded . T h e characteristics of an 
"Is rae l i" company , which differ f r o m companies elsewhere, 
have n o appl icat ion connec ted to publ ic par t ic ipat ion in 
preserva t ion . 

C o o p e r a t i v e societies have long existed in Israel. The i r aim 
is to f u r t h e r the par t icular interests of their members . T h e y 

cover a wide range of e c o n o m i c activity: t ranspor t ( the ma
jor publ ic b u s f irms), market ing , agr icul ture (moshav im and 
k ibbu tz im) and loan societies. 

A par tnersh ip is de f ined as a b o d y of pe r sons opera t ing a 
business f o r pu rposes of der iving a p rof i t . A corpora te b o d y 
m a y be a par tner , general o r l imited. Par tnersh ips are estab
lished o n the basis of cont rac ts be tween par tners . These con
tracts may be oral , a l though this is rare. Par tnerships may be 
general o r l imited. 

We included companies , coopera t ive societies and pa r tne r 
ships in o n e chapter , since their c o m m o n goal is to max imize 
their p rof i t s o r the p rof i t s of the pr ivate people i nco rpo 
rated. Th i s goal usually cont rad ic t s the preservat ion of 
sites, which d e m a n d s expenses and f u n d s and does no t c o n 
t r ibu te to p rof i t . T h e r e f o r e , in some cases, the d i rec tor of a 
c o m p a n y m a y even f ind himself liable t o w a r d s the share
holders , f o r spend ing m o n e y for a cause no t related to max
imizing the p rof i t . Even w h e n in recent years d i rectors , 
owne r s o r pa r tne r s felt safe enough to spend m o n e y for 
preservat ion of bui ld ings and sites, they did so for a p rof i t (-
such as increasing the value of bui ldings o w n e d by them) o r 
in cases w h e r e the a m o u n t spent on t he preservat ion was 
tax deduct ible . 

P l a n n i n g a n d B u i l d i n g L a w 

D u e to the fact that the " t rad i t iona l" legal fo rms are no t suf
ficient fo r t he preserva t ion of bui ld ings and sites, a search 
started f o r a sui table " h o s t " for deal ing with the legal needs 
of preservat ion. T h e partial so lu t ion was found eventual ly in 
the P lanning and Building Law. Th i s law's main th rus t was 
to establish a n e t w o r k of nat ional , regional, local and de
tailed p lanning schemes and to ensure that all bui lding and 
deve lopmen t t o o k place wi th in the f r a m e w o r k of an ap
p roved scheme. It is in teres t ing to note , with respect to the 
stability of the Israeli legal sys tem, that this law has already 
been a m e n d e d no t less than 43 t imes. 

Even t h o u g h this law established a relatively complex 
planning bureaucracy f rom the gove rnmen t itself and 
" d o w n " to ministers, counci ls and commiss ions : national , 
district and local, it was felt that wi th in its scope, m a n y so
lut ions to p rob l ems connec ted to preservat ion of bui ld ings 
and sites m a y be f o u n d . 

In 1991 the Israeli par l iament passed an a m e n d m e n t to the 
Planning and Building Law. T h e a m e n d m e n t deals with the 
preservat ion of sites. U n d e r this a m e n d m e n t , governmenta l 
author i t ies o r interested part ies, such as owne r s of land o r 
organiza t ions recognized f o r this pu rpose , may p r o p o s e that 
a site should be preserved. T h e det in i t ion ot "s i te" is "a 
building, o r g r o u p of bui ld ings or a part oi them, including 
their immedia te su r round ings , which in the op in ion of a 
p lanning inst i tute are ol historical, nat ional , archi tectural o r 
archaeological impor t ance . " T h e a m e n d m e n t directs every 
local au thor i ty t o establish a commi t t ee tor the preservat ion 
of sites. All such commi t t ee s are t o p repare a list of sites w o r 
thy of being preserved wi th in [he local au thor i ty ' s jurisdic
t ion and advise various g o v e r n m e n t bodies with respect to 
the preservat ion of such sites. In add i t ion , the commi t t ees 
have the au thor i ty to prevent immedia te d a m a g e t o o r 
des t ruc t ion of existing sites, and to expropr ia te sites w o r t h y 
of preservat ion. O n c e a proposa l fo r the preservat ion of a 
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site is submi t t ed , such a fact is publ ished, and restr ict ions are 
placed u p o n the grant ing of bui lding permits in connec t ion 
with t he site fo r a per iod of o n e year. T h e per iod of the re
s tr ic t ions m a y be extended for an addi t ional year. A p r o p o 
sal fo r the preservat ion of a site must be deposi ted, and n o 
tice of such sent ou t to all owne r s o r possessors of t he site. If 
the owne r s or possessors d o not act u p o n receipt of such no
tice, t h e y will be s topped f rom voicing objec t ions at later 
dates. O n c e a proposal fo r the preservat ion of a site is sub
mit ted , the owne r s o r possessors of the p rope r ty mus t act in 
accordance wi th the proposal should they wish to change o r 
use the site, inside o r outs ide . 

F u n d i n g p rob l ems connected to proposals for the preser
vation of sites are dealt wi th very careful ly in this a m e n d 
ment . T h e r e are fou r categories of fund ing p rob l ems con
nected to the preservat ion of sites, according to this law: 

1. Monetary damages awarded by law 
By law, there is a r ight to compensa t ion for devaluat ion of 
p roper ty as a result of the approval of a scheme. P roper ty is 
not cons idered devalued should the proposal contain certain 
condi t ions , such as restr ict ions on changes to regions and the 
use of land wi th in them, and restrictions on changes to uses 
of buildings. N o compensa t ion is paid if the in f r ingement is 
not unreasonable in the circumstances and it wou ld be u n 
just to award compensa t ion . 

The cour ts in Israel have concluded that there is a d i f fer 
ence be tween compensa t ion due for devaluat ion of p rope r ty 
and compensa t ion due for expropr ia t ion of p roper ty . Since 
the ul t imate decision as to the ent i t lement to compensa t ion 
rests with the courts , and since such a p rocedure may take 
many years, a local au thor i ty may no t est imate correc t ly and 
budget for the cost of awarding compensa t ion . C o n s e q u e n t 
ly, the local au thor i ty may decide that the cost of preserva
tion is unjust i f ied and therefore may, at any t ime, w i t h d r a w 
the proposa l o r cancel the scheme. 

2. Betterment tax 
T h e levy of be t terment tax serves local counci ls as a source 
of fund ing for preservat ion activities and as a source for 
compensa t ing owners of proper t ies of which proposa ls for 
preservat ion have been w i thd rawn . It does not have an inf lu
ence o n the private part icipat ion in the preservat ion of sites. 

3. Maintenance and renovation expenses 
T h e commit tees for the preservat ion of sites have the au tho r 
i ty to interfere with the p rope r ty rights of l andowners and 
possessors. T h e y must be wary that condi t ions war ran t ing 
the in tervent ion of the commit tee for preservat ion cxis t .Thc 
first condi t ion is that an engineer of the local council give his 
o r her op in ion with respect to the state of the p rope r ty stat
ing that there is a real danger to the preservat ion of the site. 
T h e n , the commit tee for preservation will decide if there is 
in effect a danger to the preservat ion of that site. 

Should the commit tee decide that such a danger exists, it 
may require the owne r s to under t ake main tenance w o r k 
within a prescribed per iod of time. Should the o w n e r s fail to 
d o so, and there is a danger that the site may be des t royed , 
the commi t t ee may under take such w o r k as is necessary to 
prevent the des t ruct ion of the site. T h e commi t t ee can then , 
at its d iscre t ion, bill the cost of such w o r k to the owners . 

4. Expropriations 
T h e m o s t ser ious in f r ingement u p o n p rope r ty r ights is ex
p ropr i a t ion . Exprop r i a t i on is manda ted on ly in cases w h e r e 
the o w n e r s o r possessors of p rope r ty have failed t o u n d e r 
take main tenance w o r k necessary for p rese rva t ion o r the 
p reven t ion of the des t ruc t ion of the site. A n o t h e r p r e - c o n d i 
t ion for expropr ia t ion is that there exists a real d a n g e r that 
the site will be damaged in such a w a y as to e n d a n g e r the goal 
of preserva t ion . Exprop r i a t i on may be m a d e t o all o r par t of 
a site. Since expropr ia t ion is such a drast ic ac t ion taken 
against o w n e r s o r possessors of p roper ty , it m a y be d o n e o n 
ly wi th t he permiss ion of the regional counci l . 

Israeli law prov ides f o r the p r o c e d u r e f o r exp rop r i a t i ng 
land. O n c e land has been expropr ia ted the local a u t h o r i t y 
m a y sell it o r lease it, on condi t ion that preserva t ion of t he 
site is guaranteed by the b u y e r o r t enan t . F o r a pe r iod of 60 
days , t he p rev ious o w n e r s o r tenants of t he site have t he ex
clusive r ight to purchase o r lease t he site, as t he case may be. 
O f cour se such right is condi t iona l to the same guaran tee of 
preserva t ion no ted above. It can be assumed that if the p re 
vious o w n e r s o r possessors d id no t u n d e r t a k e the act ions 
necessary f o r the preserva t ion of t he site u p o n be ing reques t 
ed to d o so originally, a s t r o n g guaran tee will be reques ted of 
t h e m s h o u l d they wish t o exercise their exclusive right t o re
purchase o r re-lease t he p roper ty . 

Th i s n e w legislation is on ly six years old, bu t it a l ready has 
had its in f luence o n the preserva t ion of bui ld ings and sites in 
Israel. T h e main effect of this a m e n d m e n t lies exclusively in 
the var ious local au thor i t ies . If they wish t o p ro v i d e preser 
vat ion, this legislation supplies these au thor i t ies w i t h addi
t ional legal f o r m s to d o so . T h e subject of preserva t ion still 
d e p e n d s o n the good will and the financial wi l l ingness of 
each local author i ty . T h e ones wishing to devote resources to 
preserva t ion could have d o n e so be fo re the a m e n d m e n t , and 
the ones re luctant to include preservat ion o n their publ ic 
agenda are still unde r n o obl igat ion wha t soeve r to p r o m o t e 
preserva t ion . T h e fact remains that in relation to the subjec t 
of this paper , this a m e n d m e n t did no t create any signif icant 
incentives f o r private par t ic ipat ion in preserva t ion . 

Tax incen t ives 

Natura l ly , the var ious tax o rd inances in Israel d o n o t relate 
direct ly to preservat ion. T h e basic pr inciple in tax law is, in 
general, tha t tax is imposed on all of a taxpayer ' s i ncome ac
cru ing in, der ived f r o m , o r received in Israel. O n the o t h e r 
hand , all d i s b u r s e m e n t s and expenses whol ly and exclusive
ly incurred in the p r o d u c t i o n of the income m a y be d e d u c t 
ed f r o m it. Th i s pr inc ip le applies to pr ivate people , c o m p a 
nies, and o t h e r f o r m s of c o n d u c t i n g business alike. In gener
al, " s p e n d i n g " m o n e y on preserva t ion c a n n o t be deduc ted 
f r o m income, since there is n o direct connec t ion be tween the 
expense and the p r o d u c t i o n of income, bu t there are a f e w 
except ions : 

Firs t , if the preserved bui ld ing is o w n e d by the s ame legal 
ent i ty p u t t i n g fo rward the m o n e y for its p reserva t ion , the 
expense will, in general , be tax deduct ib le . 

Second, a legal bus iness enti ty, such as a company , m a y 
gain s o m e publici ty o r " image i m p r o v e m e n t " in t he eyes of 
t he publ ic , as a result of invest ing e f fo r t s in preserva t ion . In 
general , any a m o u n t spen t o n adver t i s ing by the c o m p a n y 
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can be tax d e d u c t i b l e . T h u s , a c o m p a n y m a y c la im tha t its in
v o l v e m e n t in p r e s e r v a t i o n i m p r o v e d the pub l i c a t t i t u d e t o w 
a rds t he c o m p a n y a n d s h o u l d , t h e r e f o r e , be r e c o g n i z e d as 
adver t i s ing . Since t he c o m p a n y will still h a v e t o p r o v e the 
ex is tence of a d i rec t c o n n e c t i o n b e t w e e n the e x p e n s e and its 
i n c o m e , it m a y f i n d itself, a t t he e n d of t he day, w i t h an ex
p e n s e n o t r e c o g n i z e d b y the tax au tho r i t i e s . T h e r e f o r e , a 
c o m p a n y , o r a n y o t h e r legal f o r m of bus iness , will p r o b a b l y 
p r e f e r t o invest in a d i f f e r e n t area of p u b l i c bene f i t , such as 
s p o r t o r cu l tu ra l act ivi t ies s p o n s o r s h i p , w h e r e its expense is 
m o r e l ikely t o b e tax d e d u c t i b l e . 

T h i r d , a c c o r d i n g t o t he tax o r d i n a n c e , c o n t r i b u t i n g m o n 
ey t o a n o n - p r o f i t o r g a n i z a t i o n is tax d e d u c t i b l e . A f e w c o n 
d i t i o n s l imi t this o p t i o n : 
1. T h e o r g a n i z a t i o n m u s t b e a separa te legal ent i ty . As w e 

a l r eady m e n t i o n e d , in re la t ion t o s o m e bu i ld ings a n d sites 
w h i c h need p r e s e r v a t i o n such a legal en t i t y d o e s no t nec
essari ly exis t . 

2. T h e legal ent i ty , m a i n l y t he e n d o w m e n t o r t he "Amuta", 
m u s t b e f o r m e d b y p r iva t e ind iv idua ls , in te res ted in p r o 
m o t i n g the p r e s e r v a t i o n and c rea t ing t h e legal en t i t y 
o t h e r s can d o n a t e m o n e y to . T h e r e is n o incent ive f o r es
t ab l i sh ing such a legal en t i ty , a n d n o w a y t o e n f o r c e t he 
ex i s t ence of one . 

3. If t he e n t i t y is e s t ab l i shed , it has t o b e r e c o g n i z e d b y the 
tax a u t h o r i t i e s as a n o n - p r o f i t o r g a n i z a t i o n . T h e r e a r e a 
f e w c o n d i t i o n s t he en t i t y has t o ful f i l l t o get s u c h r e c o g n i 
t i on , s o m e of w h i c h l imit t he s c o p e of act ivi t ies such an e n 
t i ty m a y exercise. 

4. T h e a m o u n t o n e can c o n t r i b u t e t o a n o n - p r o f i t o r g a n i z a 
t ion is l imi ted , b o t h b y the to ta l a m o u n t and b y the p e r 
c e n t a g e of t he c o n t r i b u t o r ' s i n c o m e , w h i c h m a y b e tax d e 
duc t ib l e . T h e s e c o n d i t i o n s vary f r o m o n e legal f o r m of t he 
c o n t r i b u t o r t o ano the r . 

5. T h e n o n - p r o f i t o r g a n i z a t i o n m a y n o t be involved in a n y 
" b u s i n e s s - l i k e " act ivi ty. If it c o n d u c t s any ac t iv i ty wh ich 
is d o n e b y b u s i n e s s ent i t ies as wel l (such as se l l ing p r o d 
uc ts , t i cke t s , etc.) , it m a y lose its r e cogn i t i on . O n e of t he 
o u t c o m e s of th i s ru le is tha t , in genera l , t he n o n - p r o f i t o r 
g a n i z a t i o n has n o "V.A.T. i n c o m e " f r o m w h i c h V.A.T. ex
p e n s e s m a y be d e d u c t e d o r set of f . T h u s , t he cos t of t he 
p r e s e r v a t i o n itself, b o r n e b y a n o n - p r o f i t o r g a n i z a t i o n , is 
genera l ly m u c h h igher . 

N e v e r t h e l e s s , u s ing a n o n - p r o f i t o r g a n i z a t i o n , ma in ly in t he 
f o r m of "Amuta", is t he m o s t c o m m o n w a y of e n j o y i n g p r i 
vate pa r t i c i pa t i on in t h e p r e se rva t i on of bu i ld ings and sites in 
Israel. D u e t o t he fact t ha t t h e r e are a f e w d i sadvan tages t o 
this f o r m as wel l , n e w w a y s are be ing s o u g h t all t he t ime . 

T h i s y e a r a n o t h e r a m e n d m e n t t o t he P l a n n i n g and Bu i ld 
ing Law is be ing p r e p a r e d . It i nc ludes n e w w a y s t o e n c o u r 
age p r e s e r v a t i o n , w i t h s o m e e m p h a s i s o n w a y s t o e n c o u r a g e 
p r iva te pa r t i c i pa t i on in t he p r e se rva t i on of bu i l d ings a n d 
sites. 

A m o n g the s u g g e s t i o n s be ing d i scussed are t he g r an t ing of 
an e x e m p t i o n f r o m m u n i c i p a l taxes, r e d u c 
ing b e t t e r m e n t taxes, r e c o g n i t i o n of expens 
es c o n n e c t e d wi th p r e se rva t i on f o r d e d u c - • J v « 
t ion f r o m land app rec i a t i on tax levied on the n^l^_JB 
sale of a p r o p e r t y and e a r m a r k i n g of b u i l d - J" T i V V 
ing I n c u s e Ices co l lec ted f o r c rea t ing a spe - 1 ' j ^ J 
cial b u d g e t f o r p r e s e r v a t i o n . 

T O S H I Y U K I K O N O 

The Public Benefit Corporation 
and Taxation in Japanese Law 

I. T h e P u b l i c B e n e f i t C o r p o r a t i o n in J a p a n e s e L a w 

1. T h e p r i n c i p l e of t h e J a p a n e s e C i v i l C o d e 

C h a p t e r 2 in t h e G e n e r a l R u l e s of t he J a p a n e s e Civi l C o d e 
(§§ 33-84) as t he f u n d a m e n t a l c o r p o r a t i o n law in J a p a n dis
t i ngu i shes t w o t y p e s of c o r p o r a t i o n s . O n e is t he " f o r - p r o f i t 
c o r p o r a t i o n " t o w h i c h the J a p a n e s e C o m m e r c i a l C o d e is 
app l i cab le (§ 35). T h e o t h e r is t he " p u b l i c bene f i t c o r p o r a 
t i o n " w h i c h is ded ica t ed t o pub l i c in te res t s such as re l ig ion, 
char i ty .and sc ience (§ 34). M o s t of t he p r o v i s i o n s in c h a p t e r 
2 of t he J a p a n e s e Civi l C o d e are c o n c e r n e d w i t h t he lat ter 
t y p e of c o r p o r a t i o n . 

W h e n o n e c a t e g o r y is " f o r - p r o f i t " , its c o u n t e r p a r t s h o u l d 
b e " n o n - p r o f i t " . H o w e v e r t he Japanese Civil C o d e takes the 
p o s i t i o n t ha t o n l y t he pub l i c benef i t o rgan i za t i on a m o n g all 
t y p e s of n o n - p r o f i t o r g a n i z a t i o n s can be i n c o r p o r a t e d . In 
o t h e r w o r d s , J a p a n e s e L a w d o e s n o t k n o w t h e n o n - p r o f i t 
c o r p o r a t i o n as a legal f o r m . All o t h e r n o n - p r o f i t o r g a n i z a 
t i o n s t h e r e f o r e r e m a i n as u n i n c o r p o r a t e d associa t ions : T h e s e 
o r g a n i z a t i o n s c a n n o t legally be t he con t rac t par ty , n o r t he 
o w n e r of real es ta te . A l t h o u g h s o m e p rov i s ions in t he J apa 
nese Civi l C o d e c o u l d a p p l y mutatis mutandis t o these o r 
gan i za t i ons , t h e r e is n o a p p r o p r i a t e legal f r a m e w o r k f o r 
t h e m . 

T h e Japanese Civil C o d e dis t inguishes the public benef i t 
c o r p o r a t i o n f u r t h e r in to t w o categor ies d e p e n d i n g u p o n the 
n a t u r e of t he o rgan i za t i on : " i n c o r p o r a t e d publ ic benef i t asso
c i a t i on" and " i n c o r p o r a t e d publ ic benef i t f o u n d a t i o n " . T h e 
c o r e of t he first o n e s h o u l d be individuals o r o rgan iza t ions 
tha t f o r m a g r o u p of p e o p l e f o r the same purpose , whereas 
cer ta in assets f o r specific p u r p o s e s is the essence of the latter. 

Besides t he p u b l i c bene f i t c o r p o r a t i o n s based on the J apa 
nese Civil C o d e , the re a r e several special laws such as the Re
l ig ious C o r p o r a t i o n Law, t he Pr iva te School Law, and Social 
Wel fa re L a w ' w h i c h a r c t he legal basis f o r specif ic t ypes of 
pub l i c bene f i t c o r p o r a t i o n s . In prac t ice they are the m a j o r i 
ty. Publ ic bene f i t c o r p o r a t i o n s based o n the J a p a n e s e Civil 
C o d e m a k e u p o n l y ca. 10 % of 230,000 2 publ ic bene f i t co r 
p o r a t i o n s in J a p a n . 

2. H o w t o i n c o r p o r a t e t h e p u b l i c b e n e f i t c o r p o r a t i o n 

W h e n o n e w a n t s t o i n c o r p o r a t e a pub l i c benef i t c o r p o r a t i o n , 
o n e mus t a p p l y f o r t he pe rmi s s ion of t he admin i s t r a t ive o r 
gan in cha rge of t he Held t o wh ich the p u r p o s e of t he c o r p o 
ra t ion is re la ted . F o r example , a p u b l i c benef i t c o r p o r a t i o n 
f o r the p u r p o s e of e d u c a t i o n mus t b e p e r m i t t e d by the M i n 
is t ry of E d u c a t i o n ' , wh i l e a publ ic bene f i t o r g a n i z a t i o n f o r 
safe t ra f f ic m u s t be p e r m i t t e d by the M i n i s t r y ol T r a n s p o r 
t a t i on . If t he p u r p o s e of a pub l i c bene f i t c o r p o r a t i o n cove r s 
these t w o f ie lds , t h e n it m u s t be p e r m i t t e d b y b o t h . G i v i n g 
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