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A. o l a n d is a c o u n t r y of average s ize located in C e n t r a l E u -
r o p c . T h e Balt ic Sea lies t o the n o r t h , and t o t he s o u t h the re 
is a c o m m o n m o u n t a i n b o r d e r wi th the C z e c h R e p u b l i c and 
Slovakia . G e r m a n y is s i tua ted t o t he west and t o t h e east are 
U k r a i n e , Belarus , L i t h u a n i a and Russia . As a c o n s e q u e n c e of 
its geographica l -po l i t i ca l pos i t ion , Po land has been invo lved 
in a lmos t all t he his torical events exper ienced in the E u r o p e 
an d o m a i n . T h e c o u n t r y has been repea ted ly sub jec ted t o 
cu l tura l in f luences , largely f r o m the wes t , b u t has also expe
r ienced t h e d i s t inc t ive cu l tura l in f luences of eas te rn ne igh 
b o u r s . T h i s compl i ca t ed p rocess has left us a u n i q u e m u l t i 
cu l tura l her i tage , w h i c h (as r ega rds i m m o v a b l e ob jec t s ) has 
been p rese rved in t he f o r m of 50,000 listed bu i ld ings , a p 
p r o x i m a t e l y 115,000 su rveyed bui ld ings and a b o u t 600,000 
o t h e r s t r u c t u r e s possess ing cul tura l s ignif icance. ' It is w o r t h 
s t ress ing t ha t t he n u m b e r 50,000 given f o r listed bu i ld ings 
inc ludes pract ica l ly all m o n u m e n t s c o n s t r u c t e d b e f o r e the 
m i d - n i n e t e e n t h cen tu ry . For a c o u n t r y w i t h an area of 
312,000 s q u a r e km and near ly 40 mil l ion inhab i t an t s this is 
no t many , and tha t is w h y the p ro t ec t i on of t he r ema ins is 
t reated as a special nat ional obl iga t ion . 

Similarly, a l t h o u g h f o r a d i f fe ren t reason, cu l tu ra l her i tage 
has been p r o t e c t e d b y o u r ances tors . D u r i n g the n i n e t e e n t h 
and ear ly t w e n t i e t h cen tu r ies the re was a s t r o n g pa t r io t i c 
feel ing e n h a n c e d b y h o p e of t he r e s t i t u t ion of t he i n d e p e n 
d e n t state. En l igh tened people u n d e r t o o k the first a t t e m p t s 
at organised p ro t ec t i on of the h is tor ic p a t r i m o n y . A s they 
d id no t have the i r o w n s ta te and law tha t act ivi ty was d e t e r 
mined b y the th ree fo re ign legal sy s t ems in fo rce at t ha t t ime 
in d i f f e r en t p a r t s of t he Pol ish lands. Several f o u n d a t i o n s and 
associa t ions w e r e o rgan i sed and regis tered u n d e r G e r m a n 
(in the west of t he c o u n t r y ) , Aus t r i an (in the s o u t h ) and R u s 
sian (in the east) laws.2 

In legal t e r m s the s i tua t ion d id no t change m u c h a f t e r t he 
First Wor ld W a r w h e n Po land regained its full i n d e p e n 
dence . For m a n y years G e r m a n and Aus t r i an laws w e r e 
ma in t a ined in fo rce as still ve ry pract ical and good e n o u g h to 
serve the i r p u r p o s e s . ' 

A f t e r t he Second Wor ld War t he p ro t ec t i on of cu l tura l 
her i tage was comple t e ly t aken o v e r b y the to ta l i ta r ian state. 
In 1952 all f o u n d a t i o n s w e r e l iqu ida ted and the i r p r o p e r t y 
was na t iona l ized . 4 As a m a t t e r of fact the re was a law w h i c h 
a l lowed the c rea t ion of assoc ia t ions bu t d u e to the s t r ic t ide
ological c o n t r o l of any social act ivi ty this a r r a n g e m e n t was 
on ly theore t ica l and f ree assoc ia t ions w e r e no t f o u n d e d in 
prac t ice . 

It was o n l y in t he second half of the 1980s tha t changes 
r e s to red the real m e a n i n g b e h i n d an associa t ion and recalled 
t o life t he p r inc ip l e of t he f o u n d a t i o n . T h e s i t ua t i on seems 
t o b e p e r m a n e n t and it can b e said tha t t he m a j o r legal 
s t r u c t u r e s of pub l i c pa r t i c ipa t ion in the p r o t e c t i o n of 
cu l tura l he r i t age in Po land are n o w f o u n d a t i o n s and associ
a t ions . 

T h e first of t he changes m e n t i o n e d a b o v e r e fe r r ed t o f o u n 
da t ions . T h e y w e r e r e s t o r e d b y the law d a t e d 6 Apr i l 1984, 
a m e n d e d o n 23 F e b r u a r y 1 9 9 1 / T h o s e ru les h a v e been the 
bas is f o r t h e c rea t ion of 112* f o u n d a t i o n s w i t h t he p r o t e c t i o n 
of cu l tu ra l he r i t age as a ma in a im. T h e r ange of ac t iv i ty of t h e 
f o u n d a t i o n s is w ide ly d i f f e r en t i a t ed . T h e r e are f o u n d a t i o n s 
c rea ted f o r p r o t e c t i n g the her i tage of pa r t i cu l a r r eg ions , 
p laces , s t r ee t s and even s ingle m o n u m e n t s . As an e x a m p l e it 
is w o r t h m e n t i o n i n g the n a m e s of s o m e of t h e m : 
- " L i b i a z " F o u n d a t i o n . W r o c l a w ( Lib iaz is an o ld c lo i s te r in 

L o w e r Silesia). 
- F o u n d a t i o n f o r t he P r o t e c t i o n of M o n u m e n t s a n d Ass is 

t a n c e f o r Ar t i s t s . C z e s t o c h o w a . 
- F o u n d a t i o n f o r t he P r o t e c t i o n and D e v e l o p m e n t of t h e 

O l d T o w n . W a r s a w . 
- F o u n d a t i o n f o r t he P r o t e c t i o n of t h e C u l t u r a l H e r i t a g e . 

Toruri . 
- F o u n d a t i o n f o r t he P r o t e c t i o n of M o n u m e n t s of P o d l a s i e 

( w h i c h is a small r eg ion in t he east of P o l a n d ) . 
- F o u n d a t i o n f o r t he R e n o v a t i o n of t he T o w n of Srcm. 

§ r c m . 
- F o u n d a t i o n " O s t o j a " , L u g o w , in t h e d i s t r i c t J a s t k o w L u -

beiski . 
- F o u n d a t i o n f o r P i o t r k o w s k a Street . L o d z . 
- F o u n d a t i o n of t he F r i e n d s of t he P l a n e t a r i u m and N i c o -

laus C o p e r n i c u s M u s e u m in T o r u n . 
- F o u n d a t i o n " P r o A u x i l i o " f o r t he P o p u l a r i z a t i o n and Sav

ing of M o n u m e n t s . 
- F o u n d a t i o n ' F o r t G r e b a l o w " , C r a c o w . 
- F o u n d a t i o n f o r S u p p o r t i n g the D e v e l o p m e n t of O r t h o 

d o x C u l t u r e . 
- F o u n d a t i o n f o r the P r o t e c t i o n of t he Evange l ic C e m e t e r y . 

P o z n a n . 
- F o u n d a t i o n " K a r c z o w k a " . Kielce ( K a r c z o w k a is a hill 

w i th a c lo i s te r on it near Kielce). 
The o n g o i n g revival of t h e ins t i tu t ion of a s soc ia t ions is d u e 
t o a n e w law f r o m 1989 on assoc ia t ions . ' A c c o r d i n g t o t he 
p r e a m b l e th i s act " m a k e s it poss ib le f o r t he c i t i zens , i r re
spec t ive of the i r bel iefs , t o t a k e act ive pa r t i c i pa t i on in pub l i c 
life and t o expres s the i r va r ious o p i n i o n s " . 

T h a n k s t o this act the f u n d a m e n t a l h u m a n r ights a d o p t e d in 
in te rna t iona l legal i n s t r u m e n t s which have a l ready been b ind 
ing in P o l a n d f o r several years have been p u t in to pract ice." 

It is i m p o s s i b l e t o give d a t a i l lus t ra t ing t o w h a t ex ten t t he 
p e o p l e of P o l a n d are m a k i n g use of this n e w o p p o r t u n i t y be
cause of t he lack of any s ta t is t ics in tha t sphe re . All tha t is 
w i d e l y k n o w n is the ac t iv i ty of a s soc ia t ions wi th a l o n g t ra 
d i t i on a n d of p ro f e s s iona l c o r p o r a t i o n s . A g o o d e x a m p l e of 
t he f o r m e r is t h e A s s o c i a t i o n of t he P r o t e c t i o n of M o n u 
m e n t s w h i c h was o r ig ina l ly es tab l i shed in 1906 in W a r s a w . 
A n e x a m p l e of the la t ter is t he A s s o c i a t i o n of C o n s e r v a t o r s 
of M o n u m e n t s , w h i c h has been ac t ive o n l y f o r a f e w r ecen t 
years . 
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Before cons ide r ing the characterist ics of f o u n d a t i o n s in 
m o r e detail we m u s t say that in spi te of the special law on 
f o u n d a t i o n s there is no legal def in i t ion of these s t ruc tures in 
Polish law. A c c o r d i n g to the rules of t he law, its typical at
t r ibutes are: its p roper ty , pu rpose , inst i tut ional pe rmanen t 
existence, its s tatus as a legal entity, publ ic usefulness , its 
n o n - p r o f i t - m a k i n g and n o n - c o r p o r a t e character.9 O n this 
basis t he doct r ina l def in i t ion of a f o u n d a t i o n is cons t ruc ted 
and accord ing to it "a f o u n d a t i o n is an organizat ional unit 
possess ing status as a legal ent i ty and p rope r ty which is used 
f o r n o n - r e m u n e r a t i v e pu rposes and mus t be in the publ ic in
terest".1 0 

We cannot howeve r fo rge t that Polish law allows giving of 
some p r o p e r t y wi th a specified p u r p o s e and there is no spe
cial need to create a legal person. T h e s e s i tua t ions are ex
pressed in the civil code in the rules about dona t i ons and 
d r a w i n g u p wills. A c c o r d i n g to articles 893 and 894 of the 
civil c o d e the d o n o r can obl ige the recipient to act in a cer
tain manner . Af t e r the donor ' s death the execut ion of this in
s t ruct ion can be supervised by his heirs. W h e n the ins t ruc
t ion was m a d e for publ ic good , its execution can also be su
pervised by the appropr ia t e state agency." 

We have a similar s i tuat ion in case of wills when such an 
ins t ruc t ion can be included.1 3 A l t h o u g h the civil code does 
no t use the w o r d " f o u n d a t i o n " in these cases we mus t note 
s o m e similarit ies f r o m the point of view of analyzed doc
trine. It is b e y o n d d o u b t that the p rope r ty and a p u r p o s e are 
the mos t f u n d a m e n t a l fac tors which al low us to dist inguish 
this concep t f r o m o t h e r legal ins t i tu t ions . 

O t h e r criteria serve on ly addi t ional func t ions . Somet imes 
they have even a pure ly technical na ture . Founda t ions can
no t in pr inc ip le be establ ished and exist w i t h o u t p roper ty 
and w i t h o u t a clearly def ined purpose . Both these elements 
are also absolute ly necessary w h e n the d o n o r o r tes ta tor in
tends to m a k e an ins t ruc t ion . 

So if we agree that the above -men t ioned e lements are the 
main c o m p o n e n t s of the concept of founda t ions , then we 
can say that in the Polish legal sys tem there are founda t ions 
possess ing legal s ta tus ( founda t ions sensu stricto) and f o u n 
da t ions which are no t legal entities ( founda t ions sensu lar
go). F u r t h e r m o r e , there are o the r types of founda t ions : 
- f o u n d a t i o n s of publ ic and private law; 
- f o u n d a t i o n s of publ ic and private util i ty; 
- f o u n d a t i o n s unde r t ak ing economical activity and ones 

that d o no t . 
Publ ic law f o u n d a t i o n s can be established by act of parlia
ment o r by state bodies au thor ized to represent the State 
Treasury. As a good example of the first op t i on the law of 
1995 on the es tabl i shment of the national founda t ion called 
O s s o l i n c u m can be g iven . " T h e essential element of this law 
was the provis ion on p rope r ty and the state s u p p o r t fo r its 
activity. Secondly, t he f o u n d a t i o n can also be established by 
minis ters o r regional author i t ies , in bo th cases wi th in the 
scope of their compe tence . In this place I should ment ion 
that such pract ice ( w h e n for example a minis ter accompl ish
es his dut ies by the es tabl i shment of a founda t ion) , a l though 
fo rma l ly possible, is howeve r ha rd ly acceptable by doc t r ine 
and publ ic opinion.1 4 Pr ivate law f o u n d a t i o n s are created o n 
ly by pr ivate acts of physical o r legal persons . 

F o u n d a t i o n s of publ ic use act f o r the benefi t of society as 
a whole . T h e y c a n n o t indicate in their char ters any individ
ual o r even collective beneficiaries. In fact, on ly such pur 

pose (public g o o d ) can be given as a p u r p o s e of f o u n d a t i o n s 
which have the status of a legal en t i ty .They can also be wr i t 
ten d o w n in t he ins t ruc t ion which obliges the d o n e e o r heir 
fo r the activity. But on ly the heir can act in the private f o u n 
da t ion . 

A c c o r d i n g t o Polish law f o u n d a t i o n s can under t ake eco
nomic activity on ly to genera te addi t ional money for their 
s ta tu tory activity. 

Taking every th ing into account we can say that the typical 
and representat ive kind of f o u n d a t i o n is that described in the 
1984 law. Charac ter i s t ic a t t r ibutes are: 
- realisation of "socially o r economical ly u se fu l " pu rposes 

which are "s imilar to the interests of the s tate", especially 
such as: health p ro tec t ion , the deve lopmen t of economics 
and science, educat ion , cu l tu re and art , social aid, p ro tec 
t ion of the env i ronmen t and m o n u m e n t s (art. 1); 

- physical persons , independent ly of c i t izenship and d o m i 
cile can be f o u n d e r s as well as legal entities, irrespective of 
their legal address bu t the f o u n d a t i o n should have its seat 
on the t e r r i to ry of Poland (art. 2); 

- a f o u n d a t i o n has the legal personal i ty f r o m the m o m e n t of 
registrat ion in the special register of founda t ions in the 
Dis t r ic t C o u r t fo r t he city of Warsaw (art. 7,9 ); 

- possibil i ty of unde r t ak ing economic activities "on ly to 
make poss ible the realisation of t he aims of the f o u n d a 
t ion" , p rov id ing that the f o u n d a t i o n possesses an initial 
capital 1000 zl and its e c o n o m i c activity is declared in its 
statute; 

- f o u n d a t i o n s are u n d e r cont ro l of the compe ten t minis t ry 
or the regional state adminis t ra t ion bu t all the decisions re
sult ing f r o m it can be unde r t aken on ly by the cour t on the 
suggest ion of these bodies ( art. 12-14); 

- f o u n d a t i o n s are free f r o m cour t fees in the p rocedure of 
registrat ion, f r o m income tax15 and f rom cus toms duty" 1 

provid ing that income and impor ted goods are to be used 
f o r a fu l f i lment of s t a tu to ry purposes . 

T h e r e are slightly d i f fe ren t regulat ions for church f o u n d a 
t ions. T h e y are b o u n d by the law concern ing the Ca tho l ic 
c h u r c h " and the O r t h o d o x c h u r c h ' 8 in Poland. 

Finally we m u s t men t ion that in Poland agencies of fo r 
eign f o u n d a t i o n s may be established if they realise the same 
purposes as Polish f o u n d a t i o n s (art. 19). T h e y must obta in 
permiss ion f r o m the Minis t ry and can under t ake economic 
activities.1 ' ' 

If we want t o character ise t he associat ions, we must 
say that they have a co rpo ra t e character , which is their 
main d i f fe rence f r o m founda t ions . T h e p rope r ty is then 
no t the mos t impor t an t aspect of the associat ion, bu t 
the people proc la iming it, w h o can p u t this way into pract ice 
o n e of t he mos t f undamen ta l h u m a n rights - the f r eedom 
to f o r m associat ions. In t he view of the n e w law on associa
t ions this r ight can n o w be "l imited on ly by laws in case 
of needs resul t ing f r o m the necessity to assure publ ic secur
ity and o r d e r and the pro tec t ion of health o r morali ty, 
or rights and f r eedom of o t h e r peop le" (art. 1. 2). T h e next 
provis ion of this law def ines association as a f ree , se l f -gov
erning and pe rmanen t association wi th a non -p ro f i t p u r p o s e 
(art.2. I). 

T h e basic a t t r ibu tes of associat ions are: 
- voluntar i ty , which means the f r e e d o m to create such insti

tu t ions , join o r leave t h e m , " 
- self-governing; 
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- durabi l i ty , which means that the m o s t impor t an t issue is 
the p u r p o s e of the associat ion, not t he present n u m b e r of 
member s ; 

- non-prof i t ab i l i ty wi th the reservation that they can get 
m o n e y f r o m their o w n businesses o r proper t ies , and re
ceive dona t i ons o r grants ,on condi t ion that they are exclu
sively used f o r their main s ta tu tory activity and no t f o r 
personal needs of their members ; 

- on ly physical persons ( Polish o r foreigners) , not legal en
tities, can be member s of associations,21 

- it is no t possible to create certain organisa t ions (e.g. pol i t 
ical part ies, churches etc.) as associations; 

- the regional au thor i ty indirectly cont ro ls associations; 
- associat ions have some tax privileges, as d o founda t ions . 
These characterist ics describe mainly associations possess
ing the status of a legal personality. Th i s is given by the cour t 
du r ing the process of registration in the regional cour t . T h e 
application f o r registration should be submit ted by a mini
m u m of 15 persons and mus t enclose t he s ta tute of t he asso
ciation (art . 8 and 9). It is also possible to create associat ions 
which arc not legal entities, but the legal posit ion of them is 
ven poor. They cannot , among oilier things, create their or
ganisational units , under take economic activity and receive 
dona t ions , grants o r subsidies. Thei r on ly p rope r ty consists 
of the m e m b e r s h i p fees (art. 42). 

It is w o r t h adding that internat ional associations, acting as 
Polish ones, also can be created in Poland. O n the o the r 
hand , Polish associations can associate with internat ional or
ganisations, if this is no t cont rary to internat ional agree
ment s concluded by Poland (art. 5). 

O u r analysis of legal s t ruc tures of peoples ' par t ic ipat ion in 
the pro tec t ion of cultural heritage shows that , accord ing to 
Polish law, associations have more oppor tun i t i es than f o u n 
dat ions . As a main rule, member sh ip is not limited as it is in 
founda t ions . Moreover , associations can possess p roper ty , 
which can consist , a m o n g o the r things, of cultural p rope r ty 
- bough t o r obtained in ano the r way. In o the r words , an as
sociation can obta in m o n u m e n t s , keep them in a p r o p e r state 
and open them to the publ ic .There is almost no d i f fe rence 
be tween associat ions and f o u n d a t i o n s in respect t o taxes. 
Both ot them can under t ake economic activities and receive 
subvent ions and donat ions . T h e d o n o r can deduct such gifts 
f r o m his income before taxation (up to 10% of the income). 
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