WojclECH KOWALSKI

Legal Structures of Public Participation and the Protection
of Cultural Heritage in Poland

Poland is a country of average size located in Central Eu-
rope.The Baltic Sea lies to the north, and to the south there
is a common mountain border with the Czech Republic and
Slovakia. Germany is situated to the west and to the east are
Ukraine, Belarus, Lithuania and Russia. As a consequence of
its geographical-political position, Poland has been involved
in almost all the historical events experienced in the Europe-
an domain. The country has been repeatedly subjected to
cultural influences, largely from the west, but has also expe-
rienced the distinctive cultural influences of eastern neigh-
bours. This complicated process has left us a unique mulu-
cultural heritage, which (as regards immovable objects) has
been preserved in the form of 50,000 listed buildings, ap-
proximately 115,000 surveyed buildings and about 600,000
other structures possessing cultural significance.’ It is worth
stressing that the number 50,000 given for listed buildings
includes practically all monuments constructed before the
mid-nineteenth century. For a country with an area of
312,000 square km and nearly 40 million inhabitants this is
not many, and that is why the protection of the remains is
treated as a special national obligation.

Similarly, although for a different reason, cultural heritage
has been protected by our ancestors. During the nineteenth
and early twentieth centuries there was a strong patriotic
feeling enhanced by hope of the restitution of the indepen-
dent state. Enlightened people undertook the first attempts
at organised protection of the historic patrimony. As they
did not have their own state and law that activity was deter-
mined by the three foreign legal systems in force at that time
in different parts of the Polish lands. Several foundations and
associations were organised and registered under German
(in the west of the country), Austrian (in the south) and Rus-
sian (in the east) laws.?

In legal terms the situation did not change much after the
First World War when Poland regained its full indepen-
dence. For many years German and Austrian laws were
maintained in force as still very practical and good enough to
serve their purposes.’

After the Second World War the protection of cultural
heritage was completely taken over by the totalitarian state.
In 1952 all foundations were liquidated and their property
was nationalized. As a matter of fact there was a law which
allowed the creation of associations but due to the strict ide-
ological control of any social activity this arrangement was
only theoretical and free associations were not founded in
practice,

[t was only in the second half of the 1980s that changes
restored the real meaning behind an association and recalled
to life the principle of the foundation. The situation seems
to be permanent and it can be said that the major legal
structures of public participation in the protection of
cultural heritage in Poland are now foundations and associ-
atons.
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The first of the changes mentioned above referred to foun-
dations. They were restored by the law dated 6 April 1984,
amended on 23 February 1991.° Those rules have been the
basis for the creation of 112° foundations with the protection
of cultural heritage as a main aim. The range of activity of the
foundations is widely differentiated. There are foundations
created for protecting the heritage of particular regions,
places, streets and even single monuments. As an example it
is worth mentioning the names of some of them:

- “Libizz” Foundation. Wroclaw ( Libigz is an old cloister in

Lower Silesia).
~ Foundation for the Protection of Monuments and Assis-

tance for Artsts. Czestochowa,
~ Foundation for the Protection and Development of the

Old Town.Warsaw.

— Foundation for the Protection of the Cultural Heritage.

Torun.

- Foundation for the Protection of Monuments of Podlasie

(which is a small region in the east of Poland).

— Foundation for the Renovation of the Town of Srem.

Srem.
~ Foundation “Ostoja”, Lugéw, in the district Jastkéw Lu-

belski.

- Foundation for Piotrkowska Street. Lodz.

~ Foundation of the Friends of the Planetarium and Nico-
laus Copernicus Museum in Torus.

- Foundation “Pro Auxilio” for the Popularization and Sav-
ing of Monuments.

— Foundation “ Fort Grgbaléw”, Cracow.

— Foundation for Supporting the Development of Ortho-
dox Culture.

— Foundation for the Protection of the Evangelic Cemetery.

Poznan.

- Foundation “Karczéwka”. Kielce (Karczéwka is a hill
with a cloister on it near Kielce).

The ongoing revival of the institution of associations is due

to a new law from 1989 on associations.” According to the

preamble this act “makes it possible for the citizens, irre-

spective of their beliefs, to take active participation in public

life and to express their various opinions”.

Thanks to this act the fundamental human rights adopted in
international legal instruments which have already been bind-
ing in Poland for several years have been put into practice.”

[tis impossible to give data illustrating to what extent the
people of Poland are making use of this new opportunity be-
cause of the lack of any statistics in that sphere. All that is
widely known is the activity of associations with a long tra-
dition and of professional corporations. A good example of
the former is the Association of the Protection of Monu-
ments which was originally established in 1906 in Warsaw.
An example of the latter is the Association of Conservators
of Monuments, which has been active only for a few recent
years.



Before considering the characteristics of foundations in
more detail we must say that in spite of the special law on
foundations there is no legal definition of these structures in
Polish law. According to the rules of the law, its typical at-
tributes are: its property, purpose, institutional permanent
existence, its status as a legal entity, public usefulness, its
non-profit-making and non-corporate character.” On this
basis the doctrinal definition of a foundation is constructed
and according to it “a foundation is an organizational unit
possessing status as a legal entity and property which is used
for non-remunerative purposes and must be in the public in-
terest”. "

We cannot however forget that Polish law allows giving of
some property with a specified purpose and there is no spe-
cial need to create a legal person. These situations are ex-
pressed in the civil code in the rules about donations and
drawing up wills. According to articles 893 and 894 of the
civil code the donor can oblige the recipient to act in a cer-
tain manner. After the donor’s death the execution of this in-
struction can be supervised by his heirs. When the instruc-
tion was made for public good, its execution can also be su-
pervised by the appropriate state agency."

We have a similar situation in case of wills when such an
instruction can be included.” Although the civil code does
not use the word “foundation” in these cases we must note
some similarities from the point of view of analyzed doc-
trine. It is beyond doubt that the property and a purpose are
the most fundamental factors which allow us to distinguish
this concept from other legal institutions.

Other criteria serve only additional functions. Sometimes
they have even a purely technical nature. Foundations can-
not in principle be established and exist without property
and without a clearly defined purpose. Both these elements
are also absolutely necessary when the donor or testator in-
tends to make an instruction.

So if we agree that the above-mentioned elements are the
main components of the concept of foundations, then we
can say that in the Polish legal system there are foundations
possessing legal status ( foundations sens stricto) and foun-
dations which are not legal entities ( foundations sensu lar-
g0). Furthermore, there are other types of foundations:

— foundations of public and private law;
— foundations of public and private utility;
— foundations undertaking economical activity and ones
that do not.
Public law foundations can be established by act of parlia-
ment or by state bodies authorized to represent the State
Treasury. As a good example of the first option the law of
1995 on the establishment of the national foundation called
Ossolineum can be given." The essential element of this law
was the provision on property and the state support for its
activity. Secondly, the foundation can also be established by
ministers or regional authorities, in both cases within the
scope of their competence. In this place 1 should mention
that such practice (when for example a minister accomplish-
es his duties by the establishment of a foundarion), although
formally possible, is however hardly acceptable by doctrine
and public opinion." Private law foundations are created on-
ly by private acts of physical or legal persons.

Foundations of public use act for the benefit of society as
a whole. They cannot indicate in their charters any individ-
ual or even collective beneficiaries. In fact, only such pur-

pose (public good) can be given as a purpose of foundations

which have the status of a legal entity. They can also be writ-

ten down in the instruction which obliges the donee or heir
for the activity. But only the heir can act in the private foun-
dation.

According to Polish law foundations can undertake eco-
nomic activity only to generate additional money for their
statutory activity,

Taking everything into account we can say that the typical
and representative kind of foundation is that described in the
1984 law. Characteristic attributes are:

— realisation of “socially or economically useful” purposes
which are “similar to the interests of the state”, especially
such as: health protection, the development of economics
and science, education, culture and art, social aid, protec-
tion of the environment and monuments (art. 1);

— physical persons, independently of citizenship and domi-
cile can be founders as well as legal entities, irrespective of
their legal address but the foundation should have its seat
on the territory of Poland (art. 2);

~ afoundation has the legal personality from the moment of
registration in the special register of foundations in the
District Court for the city of Warsaw (art. 7,9 );

~ possibility of undertaking economic activities “only to
make possible the realisation of the aims of the founda-
tion”, providing that the foundation possesses an initial
capital 1000 zl and its economic activity is declared in its
statute;

— foundations are under control of the competent ministry
or the regional state administration but all the decisions re-
sulting from it can be undertaken only by the court on the
suggestion of these bodies ( art. 12-14);

~ foundations are free from court fees in the procedure of
registration, from income tax'” and from customs duty'
providing that income and imported goods are to be used
for a fulfilment of statutory purposes.

There are slightly different regulations for church founda-

tions. They are bound by the law concerning the Catholic

church'” and the Orthodox church'® in Poland.

Finally we must mention that in Poland agencies of for-
eign foundations may be established if they realise the same
purposes as Polish foundations (art. 19). They must obtain
permission from the Ministry and can undertake economic
activities."

If we want to characterise the associations, we must
say that they have a corporate character, which is their
main difference from foundations. The property is then
not the most important aspect of the association, but
the people proclaiming it, who can put this way into practice
one of the most fundamental human rights - the freedom
to form associations. In the view of the new law on associa-
tions this right can now be “limited only by laws in case
of needs resulting from the necessity to assure public secur-
ity and order and the protection of health or morality,
or rights and freedom of other people™ (art. 1. 2). The next
provision of this law defines association as a free, self-gov-
erning and permanent association with a non-profit purpose
(art.2. 1).

The basic attributes of associations are:

— voluntarity, which means the freedom to create such insti-
tutions, join or leave them,”

— self-governing;
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— durability, which means that the most important issue is
the purpose of the association, not the present number of
members;

— non-profitability with the reservation that they can get
money from their own businesses or properties, and re-
ceive donations or grants,on condition that they are exclu-
sively used for their main statutory activity and not for
personal needs of their members;

— only physical persons ( Polish or foreigners), not legal en-
tities, can be members of associations,

— it is not possible to create certain organisations (e.g. polit-
ical parties, churches etc.) as associations;

— the regional authority indirectly controls associations;

— associations have some tax privileges, as do foundations.

These characteristics describe mainly associations possess-

ing the status of a legal personality. This is given by the court

during the process of registration in the regional court. The
application for registration should be submitted by a mini-
mum of 15 persons and must enclose the statute of the asso-
ciation (art. 8 and 9). It is also possible to create associations
which are not legal entities, but the legal position of them is
very poor. They cannot, among other things, create their or-
ganisational units, undertake economic activity and receive
donations, grants or subsidies. Their only property consists

of the membership fees (art. 42).

It is worth adding that international associations, acting as
Polish ones, also can be created in Poland. On the other
hand, Polish associations can associate with international or-
ganisations, if this is not contrary to international agree-
ments concluded by Poland (art. 5).

Our analysis of legal structures of peoples’ participation in
the protection of cultural heritage shows that, according to
Polish law, associations have more opportunities than foun-
dations. As a main rule, membership is not limited as it is in
foundations. Moreover, associations can possess property,
which can consist, among other things, of cultural property
- bought or obtained in another way. In other words, an as-
sociation can obtain monuments, keep them in a proper state
and open them to the public.There is almost no difference
between associations and foundations in respect to taxes.
Both of them can undertake economic activities and receive
subventions and donations. The donor can deduct such gifts
from his income before taxation (up to 10% of the income).
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