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Spanish Legal Structures of Private Sponsorship and Participation 
in the Protection and Maintenance of Monuments 

W e u n d e r s t a n d t ha t th i s Semina r is d e v o t e d t o " p r i v a t e " 
pa r t i c i pa t i on in t h e p r o t e c t i o n of cu l tura l her i tage . T h e r e 
f o r e , w e wil l no t m e n t i o n pub l i c a d m i n i s t r a t i o n ' s policies , 
b u d g e t a r y r e sources a n d d i r ec t i nves tmen t s . 

C o n c e r n i n g p r iva te c o n t r i b u t i o n , it m a y be m a d e b y nat 
ural o r legal p e r s o n s , e i the r d i r ec t ly o r t h r o u g h the State, 
o t h e r p u b l i c ent i t ies , f o u n d a t i o n s o r a s soc ia t ions , a n d is cu r 
r en t ly g o v e r n e d b y legal texts r egu la t ing f o u n d a t i o n s . 

B e f o r e b e g i n n i n g t o a n a l y z e legal p r o v i s i o n s regu la t ing 
p r iva te s p o n s o r s h i p a n d pa r t i c ipa t i on , w e s h o u l d m a k e a 
brief r e f e r ence t o t he L a w of Assoc ia t ions , of I 9 6 4 , w h i c h has 
been par t i a l ly m o d i f i e d r ecen t ly : a ssoc ia t ions are legal pe r 
s o n s w i t h legal capac i ty t o act t h r o u g h na tura l p e r s o n s a p 
p o i n t e d t o the i r g o v e r n i n g body . Legal capac i ty is a cqu i r ed 
f r o m the m o m e n t t h e i r s t a tu t e s a r c a p p r o v e d b y a d m i n i s t r a 
tive a u t h o r i t i e s and reg is te red at t he re levant Regis t ry . We 
s h o u l d a lso m e n t i o n tha t t h e r e are d i f f e r e n t legal p rov i s ions 
re la ted t o several k i n d s of L T D c o m p a n i e s , etc. 

All t hese ent i t ies c o n t r i b u t e t o and pa r t i c ipa te in t h e p r o 
t ec t ion of cu l tu ra l he r i t age , b u t s ince t h e a im of this w o r k is 
t o p re sen t t he Span i sh legal f r a m e w o r k of p r i va t e f inancial 
c o n t r i b u t i o n f o r t he c o n s e r v a t i o n and r e s to ra t ion of m o n u 
m e n t s and his tor ical her i tage , w e shall c o n c e n t r a t e on these 
aspects . T h e a b o v e - m e n t i o n e d p r iva te c o n t r i b u t i o n is f o r e 
seen in t h r e e c u r r e n t legal p rov i s i ons : 
1. Law of t he Spanish H i s to r i c a l H e r i t a g e 16/1985 of J u n e 

23 th ( O f f i c i a l Sta te G a z e t t e of J u n e 29 th , 1985) a n d , m o r e 
specif ical ly , in Sect ion VI I I r ega rd ing "S teps for D e v e l o p 
m e n t " . 

2. Roya l D e c r e e 111/1986 of J a n u a r y 10th and par t ia l deve l 
o p m e n t of t h e said Law, m o d i f i e d in par t b y R o y a l D e c r e e 
6 4 / 1 9 9 4 of J a n u a r y 21st ( O f f i c i a l Sta te G a z e t t e of M a r c h 
2nd) . 

3. L a w 3 0 / 1 9 9 4 of N o v e m b e r 24th of F o u n d a t i o n s and Tax 
Incen t ives t o Pr iva te C o n t r i b u t i o n s in Act ivi t ies of G e n 
eral I n t e r e s t ( O f f i c i a l Sta te G a z e t t e of N o v e m b e r 25th) . 

T h e last t w o p r o v i s i o n s d e v e l o p and u p d a t e t he "S teps f o r 
D e v e l o p m e n t " fo r e seen in t he a b o v e Law of t he Spanish 
H i s to r i c a l H e r i t a g e . O n the o t h e r h a n d , i n c o m e tax and 
c o r p o r a t i o n tax, if later in t ime , m a y have an e f fec t on t h e 
tax bene f i t s f ixed b y the a b o v e p r o v i s i o n s b y d e t e r m i n i n g 
s o m e pe rcen t ages in tax d e d u c t i o n s fo reseen b y the f o r m e r 
(e.g. I n c o m e Tax L a w 18/1991 of J u n e 6 th w h i c h in A r t . 
78.4 (c) a n d (d) r e d u c e d d e d u c t i o n s o n i n v e s t m e n t s m a d e in 
t h e a c q u i s i t i o n , c o n s e r v a t i o n , etc. of assets dec la red t o be of 
cu l tu ra l in teres t b y f ive pe r cen t age po in t s ) . L ikewise , t he 
G e n e r a l B u d g e t a r y L a w of t he Sta te f o r each year m a y : 
- Es tab l i sh a list of p reva i l ing p a t r o n a g e act ivi t ies o r p r o 

g r a m m e s , f o r w h i c h the re m a y be a f ive pe r cen t age in
c rease in d e d u c t i o n pe rcen t ages and in t he pe rcen tage 
a m o u n t of the m a x i m u m levels of d e d u c t i o n . 

- R e g a r d i n g c o r p o r a t i o n tax, this m a y alter t he levy rate on 
the tax base (f ixed at 10 % b y the Law of F o u n d a t i o n s and 

Tax Incent ives) , as well as a l te r ing t h e a m o u n t fo reseen 
in o r d e r t o r e d u c e the l iqu id q u o t a if a f o u n d a t i o n o r asso
cia t ion of pub l i c u t i l i ty w e r e t o exclusively ca r ry o u t 
f r e e services ( A r t . 55 and F o u r t h Final P rov i s ion of t he 
said Law) . 

L e g i s l a t i v e m e a s u r e s 

T h e f o l l o w i n g are t he m o s t i m p o r t a n t legislative measu re s 
re la ted t o p r i va t e c o n t r i b u t i o n s in t he p r o t e c t i o n and c o n s e r 
va t ion of h is tor ical he r i t age in real estate: 
1. Pre fe ren t ia l access t o off icial c redi t f o r f u n d i n g public-

w o r k s , c o n s e r v a t i o n , u p k e e p and rehab i l i t a t ion , as well as 
a rchaeo log ica l r epo r t s a n d excava t ions carr ied o u t in areas 
dec la red t o be of cu l tura l in teres t . In o r d e r to d o this , t he 
publ ic a d m i n i s t r a t i o n m a y es tabl ish , b y means of agree
m e n t s w i t h p u b l i c and p r iva t e ent i t ies , t he c o n d i t i o n s of 
us ing credi t benef i t s . 

2. A s r ega rds p u b l i c w o r k s buil t and d e v e l o p e d b y pr iva te 
p e r s o n s b y v i r tue of Sta te d i spensa t i on w i t h o u t f inancial 
c o n t r i b u t i o n f r o m the State, o n e per cent of the overal l 
b u d g e t shall b e appl ied t o f u n d i n g c o n s e r v a t i o n o r en r i ch 
men t w o r k s f o r the Spanish his tor ical her i tage , p r e f e r ence 
be ing given t o t h e w o r k s themse lves o r the i r i m m e d i a t e 
s u r r o u n d i n g s . A n excep t ion is m a d e in t he case of pub l i c 
w o r k s w i t h an overa l l b u d g e t u n d e r 100 mil l ion pesetas , 
wh ich a f f ec t Sta te secu r i ty and the secur i ty of pub l i c ser
vices. T h e M i n i s t r y of E d u c a t i o n and C u l t u r e d r a f t s a 
year ly P lan f o r C o n s e r v a t i o n and E n r i c h m e n t deb i ted t o 
t he said f u n d s . In o r d e r t o execu te these p ro j ec t s and p r o 
g r a m m e s o n e mus t r eques t c o o p e r a t i o n f r o m the admin is 
t r a t ion . 

3. D e b t p a y m e n t in d i f f e r e n t taxes: success ion and gift tax, 
capital ga ins tax, i n c o m e tax and c o r p o r a t i o n tax m a y be 
paid by h a n d i n g o v e r assets b e l o n g i n g to t he Spanish his
tor ical he r i t age w h i c h are regis tered at t he Gene ra l Regis
t ry f o r Asse t s of C u l t u r a l In teres t o r inc luded in the gen
eral i nven to ry . In such a case, t h e said assets shall be ap
pra i sed , f o r th i s p u r p o s e , b y the Boa rd tor Class i f ica t ion , 
Appra i sa l and E x p o r t of Asse ts b e l o n g i n g t o t he Spanish 
His to r i ca l He r i t age . 

4. E x e m p t i o n s and o t h e r benef i t s : Asse ts b e l o n g i n g t o the 
Spanish his tor ical he r i t age reg is te red in t he a b o v e Regis t ry 
and I n v e n t o r . ' are e x e m p t f r o m i n c o m e tax. T h e s e assets 
m a y be reappra i sed f o r tax p u r p o s e s u p to the i r m a r k e t 
value, b e i n g e x e m p t e d f r o m increased capital tax, unless 
they arc p a r t of the h o l d e r ' s f loa t ing assets . L ikewise , t he 
f o l l o w i n g a r e e x e m p t f r o m local real es ta te tax: 
- M o n u m e n t s and g a r d e n s dec la red t o be assets b e l o n g i n g 

t o t he Span i sh h is tor ica l her i tage . 
- T h o s e classif ied as "spec ia l ly p r o t e c t e d " b y the u r b a n 

d e v e l o p m e n t plan l o r a rchaeo log ica l areas. 
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- W h e n included in classified historical sites, those at least 
50 years old which receive comple te urban pro tec t ion . 

T h e r e is an exempt ion f rom o ther local taxes on p rope r ty 
o r its use and conveyanc ing when owne r s o r holders of 
real p r o p e r t y rights have under taken conservat ion, im
p rovemen t o r rehabil i tat ion w o r k on real estate declared 
to be of cultural interest . 
Th i s exempt ion shall be applied in the terms established by 
respective municipal regulat ions. 

5. Tax deduc t ions for natural persons concern the a m o u n t of 
income tax: 20 % of investments carried ou t in the acqui
sition of assets registered at the General Registry for As
sets of Cu l tu ra l Interest , if the asset remains available to 
the purchaser for at least three years and notice of the con
veyance is given t o the said Registry. In any case this de
duc t ion shall not exceed 30 % of the tax base. 

6. Tax deduc t ions f o r legal persons concern the deduc t ion in 
the l iquid quo ta of the corpora t ion tax: 
- 15 % of a m o u n t s assigned to the acquisi t ion of assets 

registered at the Genera l Registry of Assets of Cul tura l 
Interest , wi th the requi rements established for natural 
persons . 

- 15 % of amoun t s used for conserving, repairing, res tor
ing, p r o m o t i n g and exhibit ing assets registered at the 
above Registry wi th the same requi rements as for natu
ral persons . 

7. Tax incentives f o r private con t r ibu t ions in activities of 
general interest. 
T h e Spanish legal system regulates private financial con t r i 
but ions for the conservat ion and res torat ion of m o n u 
ments t h rough the State, o the r publ ic entities, es ta
bl ishments , inst i tut ions, founda t ions o r associat ions, in
cluding t empora ry de facto associat ions for t he admin i s 
t rat ion of funds classified as o r declared to be chari table o r 
of public utility by the relevant adminis trat ive author i t ies . 
C o n t r i b u t i o n s of this kind may be m a d e directly by natu
ral o r legal persons wh ich in mos t cases d o not bear t he im
por tance of founda t ions , b o t h in quant i ta t ive and qual i ta
tive terms.and are current ly governed by the same legal 
text regulat ing f o u n d a t i o n as a legal f igure. 
l : ur the rmore , large financial companies , to n a m e an exam
ple, d o no t assign assets directly for these purposes bu t in
stead, in the case of an activity which is beneficial, bo th in 
social and tax terms, with a more o r less c o n t i n u o u s na
ture, set up cultural f o u n d a t i o n s t o adequate ly invest the 
said capital, e.g. BBV, Bancsto and Argentar ia F o u n d a 
t ions, as well as Savings Bank Founda t ions . As m a y be 
seen, in nearly every case, behind a large bank there exists 
a founda t ion with the same name. 

Wi thou t giving any more compara t ive preambles , in o r d e r to 
apply the cur ren t s i tuat ion to Spanish law one must first ex
plore the Basic Nat iona l Law regulating founda t ions , poin t 
ing out be fo rehand that the Spanish Cons t i t u t i on of 1978 in 
A n . 34 acknowledges the right to set u p a founda t ion unde r 
law for the general interest (Ar t . 34.1), subsequent ly stat ing 
t w o rules regarding applicable legislation: 
- F o u n d a t i o n s which pursue ends o r employ me thods con

st i tut ing a c r ime shall be illegal. 
- F o u n d a t i o n s may only be dissolved o r their activity sus

pended by a cour t decision (Ar t . 34.2, by reference to Art . 
22.2 and 4). 

L a w 30/1994 of N o v e m b e r 24 th , of F o u n d a t i o n s a n d Tax 
Incen t ives f o r P r i v a t e C o n t r i b u t i o n s in Act iv i t ies of 
G e n e r a l I n t e r e s t (Of f ic ia l G a z e t t e of t h e S p a n i s h S t a t e , 
N r . 282 of N o v e m b e r 2 5 t h , 1994) 

O u r cu r ren t L a w of F o u n d a t i o n s and Tax Incent ives for Pr i 
vate C o n t r i b u t i o n s in Activit ies of Genera l In teres t (here
af ter LF) is d ivided in to t w o sect ions. Each o n e covers part 
of the title, f o u n d a t i o n s o n the o n e hand and tax incentives 
o n the o ther . Consequen t l y , a p roposa l was m a d e to n a m e 
the said L a w at the par l i amenta ry s tage the Law of F o u n d a 
t ions and Pat ronage , bu t this was replaced b y the cu r ren t 
title f o r technical reasons. We shall fo l low the o r d e r set in 
L a w 30/1994: 

F o u n d a t i o n s 

Meaning and purposes 
F o u n d a t i o n s are def ined as n o n - p r o f i t o rgan iza t ions , the 
capital of w h i ch is assigned by its f ounde r s on long - t e rm ba
sis t o fulf i l l ing pu rposes of general interest (Ar t . 1.1). T h e y 
the re fo re have the fo l lowing characterist ics: 
- They are legal persons, with legal capacity to act t h rough 

natural persons appointed in their governing body. Legal ca
pacity is acquired t rom the moment the public deed of con
sti tution is registered at the relevant Foundat ion Registry. 

- T h e y are n o n - p r o f i t . 
- T h e i r capital is assigned to long-last ing p u r p o s e s b y their 

f ounde r s , regardless of whether , d u e to o the r external rea
sons , long du ra t i on is impossible. 

- The i r p u r p o s e is to apply their capital in t he general 
interest , in te rpre ted b y the Law as per ta in ing t o social 
and publ ic w o r k s , educat ion , cu l ture , science, spo r t , 
heal th , coope ra t ion f o r deve lopment , env i ronmen ta l 
p ro t ec t ion , p r o m o t i o n of the e c o n o m y o r research, 
e n c o u r a g e m e n t of vo lun teer w o r k , o r o thers of a similar 
na ture . 

T h e f o u n d a t i o n must benef i t generic g r o u p s of people and 
its services c a n n o t be aimed at the founde r ' s spouse o r rela
tives u p to the f o u r t h degree of k insh ip , inclusive. A n excep
tion is m a d e in the case of f o u n d a t i o n s of which the exclusive 
or principal a im is the conserva t ion and res to ra t ion of assets 
be longing to the Spanish historical heritage and which fulfil 
the ob l iga t ions set ou t in the Law of the Spanish His tor ica l 
Her i t age of 1985. 

Incorporation 
Regard ing the incorpora t ion of founda t ions , the fo l lowing 
t w o main issues shou ld be taken into account : 
Capacity: Na tu ra l and legal persons , w h e t h e r publ ic o r pr i 
vate, have t he capacity t o incorpora te founda t ions , as long as 
they fulfill the fo l lowing requi rement . Na tu ra l pe r sons must 
have a general capacity to act and a special capaci ty to freely 
d i spose of t he assets and rights f o r m i n g the gif t , e i ther " in te r 
v ivos" o r " m o r t i s causa" . Private legal pe r sons of an associa
tive na tu re m u s t have the express ag reement of their boa rd 
or shareholders meet ing . T h o s e of an inst i tut ional na ture 
mus t have the agreement of their govern ing body . Pe r sons of 
a legal and publ ic na tu re a lways have the capacity, unless this 
is p roh ib i t ed by their govern ing regulat ions (Ar t . 6 .6 of the 
Spanish Cons t i t u t i on ) . 
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Form: A f o u n d a t i o n m a y be incorpora ted by an act, ei ther 
" in ter v ivos" ode r " m o r t i s causa". T h e incorpora t ion of a 
f o u n d a t i o n by an " in te r vivos" act shall be carried ou t by the 
execut ion of a publ ic deed , con ta in ing at least the fol lowing: 
- N a m e , su rname , age and marital s ta tus of the founders , if 

they are natural persons , and denomina t ion o r co rpora te 
name if they are legal persons . In e i ther case b o t h na t ion
ality and address shou ld be s ta ted. 

- T h e will to incorpora te a founda t ion . 
- T h e gif t , its appraisal , f o r m and actual con t r ibu t ion . 
- T h e s ta tu tes of the f o u n d a t i o n , which must contain: the 

d e n o m i n a t i o n of the ent i ty with the word " f o u n d a t i o n " , 
w i t h o u t c o n f u s i n g a n o t h e r already in existence, the pur 
poses of t he f o u n d a t i o n , the area of cont ro l of the f o u n d a 
tion and the terr i torial scope in wh ich it shall mainly o p -
crate, t he basic rules for app ly ing the resources to the fu l 
f i l lment of the founda t ion ' s needs and to de te rmine the 
beneficiaries, t he govern ing and representat ive body, its 
c o m p o s i t i o n , rules f o r the appo in tmen t and replacement 
of its member s , reasons for te rminat ion , its capacity and 
m e t h o d f o r discussing and enter ing agreements and any 
o the r legal provis ions o r cond i t ions which the founders 
see fit. 

- T h e ident i f icat ion of the persons making u p the govern ing 
body , as well as their acceptance if carried ou t at the m o 
ment of i nco rpo ra t ion . 

If the i nco rpo ra t ion is carried ou t by a "mor t i s causa" act it 
shall be executed by will, fulfi l l ing t he above requi rements , 
i.e. the con ten t mus t be the same - the di f ference lies in the 
fact that o n e is executed by publ ic deed and the o the r by will. 

Applicable legislation 
F o u n d a t i o n s are governed by the founder ' s decisions, by 
their s ta tu tes and by Law 30/1994, as well as by addi t ional 
regulat ions. O n c e registered and incorpora ted fo l lowing all 
the above requ i rements , a f o u n d a t i o n attains legal personal
ity. H o w e v e r , decisions wi th legal effect are m a d e th rough 
the govern ing and representat ive body, k n o w n as the board 
of t rustees , which is an essential requi rement for the 
founda t i on ' s existence. 

T h e boa rd of t rus tees mus t fulfil the founda t ion ' s pu r 
poses and manage the assets and r ights fo rming its capital, 
comple te ly assur ing their effectiveness and utility. It must be 
inco rpora t ed by at least three members , the trustees, w h o 
shall c h o o s e a pres ident f rom amongs t themselves, unless 
o the rwise p rov ided . A secretary may also exist, if such a post 
is a p p o i n t e d . Trustees m a y be: 
- Na tu ra l persons wi th full legal capacity not disqualif ied 

f r o m o c c u p y i n g publ ic office. 
- Legal persons , which will appoin t a natural person to rep

resent t h e m . 
W h e t h e r of o n e kind o r another , they must have expressly 
accepted the post , carried ou t gra tu i tous ly with the diligence 
of a loyal representat ive . T h e y will be liable t o the founda
tion for damages d u e t o acts con t ra ry t o law o r the statutes, 
o r negligent acts. T h e boa rd of t rustees itself (under a previ
o u s reasoned agreement not involving the affected trustee) 
and the p ro t ec to r a t e are e m p o w e r e d to file the said action 
for liability be fo re the o rd ina ry cour t s . 

Foundation Capital 
Like every o rgan iza t ion , a founda t ion has capital assigned 

f o r a pu rpose , consis t ing of every kind of right and asset of 
economic wor th . M a n a g e m e n t and conveyanc ing shall be 
left to the boa rd of trustees, subject to the law and its stat
utes . T h e f o u n d a t i o n is the ho lder of the said capital, which 
shall feature in its inven tory and in the F o u n d a t i o n Registry 
and o the r registries, if necessary. 

Activity 
F o u n d a t i o n s are governed by the fo l lowing principles: T h e y 
are obligated t o assign their capital and income t o the 
founda t ion ' s purposes , give suff icient in fo rmat ion on their 
purposes and activities and act accord ing to principles of im
partiali ty and non-d i sc r imina t ion w h e n de te rmin ing their 
beneficiaries. 

As regards their activities, f o u n d a t i o n s may not have any 
sharehold ing wha tsoever in companies w h e r e they may be 
personal ly liable for c o m p a n y debts . F u r t h e r m o r e , they arc 
unde r strict account ing cont ro l (Ar t . 23, Law of Finance), 
being obligated to car ry ou t audits w h e n their capital is over 
400 million pesetas, if the net a m o u n t of their annual income 
is over 400 million pesetas o r if they have m o r e than 50 em
ployees. At least 70 % of their revenue and income shall be 
assigned to the founda t ion ' s purposes , t he remainder being 
used to increase the founda t ion ' s gift (except con t r i bu t ions 
m a d e as gift capital). 

Termination 
A f o u n d a t i o n shall t e rmina te when its per iod of du ra t i on has 
expired, when the founda t ion ' s object ive has been comple te 
ly fulfilled o r fu l f i l lment was impossible , as a result of a 
merger o r d u e to any o t h e r cause foreseen by the s ta tutes o r 
by law at the m o m e n t of incorpora t ion . 

Protectorate 
This is a publ ic ins t i tu t ion, aimed at ensu r ing a cor rec t use of 
the right t o establish f o u n d a t i o n s and guaran tee ing the legal
ity of their incorpora t ion and func t ion ing . T h e right shall be 
exercised by the Genera l G o v e r n m e n t Admin i s t ra t ion as re
gards f o u n d a t i o n s u n d e r State con t ro l , and by the Admin i s 
t rat ion of the A u t o n o m o u s C o m m u n i t i e s as regards f o u n d a 
t ions unde r a u t o n o m o u s cont ro l . Its basic func t ions are to 
counsel f o u n d a t i o n s o n mat ters regard ing their legal anil ec
o n o m i c sys tem, to ensure the effect ive fulf i l lment of the 
founda t ion ' s needs fo l lowing the founde r ' s decisions, taking 
into account the a t ta inment of the general interest , to verify-
that the founda t ion ' s financial resources have been applied 
to its purposes , to advert ise the founda t ion ' s existence and 
activities, to t empora r i l y car ry ou t t he func t ions of the 
founda t ion ' s govern ing b o d y if, fo r any reason, all its m e m 
bers are unavailable, p lus any o the r func t ions as established 
by law. 

Higher Foundations Board 
This consul ta t ive b o d y is created by Law 30/1994 and is 

m a d e up of representat ives ot the Genera l G o v e r n m e n t A d 
minis t ra t ion, of the A u t o n o m o u s C o m m u n i t i e s Admin i s t r a 
t ion and of founda t ions . A m o n g s t their func t ions the fol
lowing may be stated: 

- To counsel on, give i n fo rma t ion abou t and make a decision 
on, whenever reques ted , any legal o r regula tory provis ion 
directly concern ing founda t ions . 
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- To plan and p r o p o s e the necessary steps for p r o m o t i n g 
and encourag ing the es tabl ishment of founda t ions . 

- A n y o the r s established by cur ren t provis ions . 

Tax incen t ives f o r p r i v a t e c o n t r i b u t i o n s in act ivi t ies of 
gene ra l i n t e r e s t 

T h e tax sys tem for founda t ions registered at the F o u n d a 
t ions Registry and associations declared to be of publ ic ut i l 
ity has t w o impor tan t aspects: 
Corporation Tax: T h e above entities shall be exempted re
garding the results obta ined in activities which represent 
their c o m p a n y purpose o r specific aim, as well as capital in
creases derived bo th f r o m acquisit ions including those f r o m 
non-gra tu i tous transfer, as long as c i ther are obta ined o r car
ried ou t when fulfi l l ing their pu rpose o r specific aim. T h e y 
are also exempt f rom tax on issues such as member sh ip fees, 
grants , subsidies and coopera t ion agreements . 

Fu r the rmore , Art . 50 points ou t how the tax base is ad jus t 
ed accord ing to certain i tems stated therein, since they m a y 
carry ou t o the r economical activities no t related wi th their 
specific aim. 

Local Taxes: These entities arc exempted f rom real estate 
tax regarding the estate they hold. They are also exempt f r o m 
tax on commercial and professional activities regarding the 
activities represent ing their company purpose o r specific aim. 

Conce rn ing the tax system for con t r ibu t ions made t o non
prof i t entities, we have to dist inguish be tween natural and 
legal persons. If the con t r ibu t ion is m a d e by natural persons, 
a deduct ion in the a m o u n t of i ncome tax co r re sponds to the 
fol lowing: 
- 20 % in pure and s imple gifts of assets be longing to the 

Spanish historical heri tage (registered at the Genera l Reg
istry of Assets of Cu l tu ra l Interest, or included in the G e n 
eral Inven to ry) or gifts of w o r k s ot art with quali ty guar
anteed in favour of entities with the aim, amongs t o t h e r 
ends, of developing and p r o m o t i n g artistic heri tage and 
which apply the said works to publ ic exhibi t ions. T h e 
amoun t of 20 % shall be applied to the value of t he assets 
bes towed accord ing to official appraisal carried ou t by the 
Board tor Classif icat ion, Appraisal and Expor t . 

- 20 % in pure and simple gifts of assets which mus t be part 
of the bes towing ent i ty 's material assets and which c o n 
t r ibute to lullilling activities accord ing to their pu rposes . 
An increase o r decrease in capital which may arise in the 
event of gifts of assets belonging to the Spanish historical 
heritage and works of art and shall not be taxable. 

- 20 % in a m o u n t s bes towed for fulfi l l ing activities o r f o r 
conserving, repair ing and restor ing assets be longing to the 
Spanish historical heri tage which are registered at the Reg
istry of Assets of Cul tura l Interest o r arc included in the 
Genera l Inventory. Member sh ip dues are included u n d e r 

this head ing as long as they d o no t involve services o f f e red 
t o members . 

In all cases, t he above deduc t ions shall no t exceed 30 % of 
the tax base. 
If contr ibutions to non-prof i t entities are made by legal persons, 
deduct ions in the tax base of Companies Tax are the following: 
- U p t o 30 % of the taxes, o r 3 per 1,000 of t he annua l vol

u m e of sales in the case of gifts of assets be long ing t o the 
Spanish historical heri tage and w o r k s of art , wi th t he same 
cond i t i ons and requ i remen t s as f o r natural pe rsons . 

- U p to 10 % of t he tax base, o r 1 per 1,000 of the annual 
v o l u m e of sales in gi f ts t o material assets of t he b e s t o w i n g 
enti ty, t he fu l f i l lment of activities accord ing to its p u r 
poses, o r f o r conserving, repair ing and res tor ing assets be
longing t o t he Spanish historical heri tage wi th t he same re
q u i r e m e n t s as for natural persons . 

T h e t rea tment given to increases o r decreases in capital ensu
ing f r o m a gift of assets belonging to the Spanish historical 
heri tage, w o r k s of art and assets of material capital f o r the 
bes towing ent i ty is similar to that stated above regard ing nat
ural persons . In some cases, the deduc t ion may be increased 
by 5 % (bo th regarding deduct ion percentages and the de
duct ible limit o n the tax base) if the gift is made for any of the 
prevailing pa t ronage activities o r p r o g r a m m e s po in ted ou t by 
the Genera l Budgetary Law of the State for that year. 

Tax s y s t e m f o r o t h e r bus iness c o o p e r a t i o n act iv i t ies 

Acquis i t ions of w o r k s of art to be bes towed on the State and 
o t h e r publ ic enti t ies, as well as f o u n d a t i o n s and associat ions 
pi publ ic utility, may give rise to deduc t ions , b o t h o n c o r p o 
rat ion and i ncome tax ( the latter in the case of en t r ep reneur s 
and profess ionals subject to direct tax evaluat ion) as long as 
a series of r equ i remen t s arc fulfi l led, such as: an unde r t ak ing 
to convey the asset in five years; once the o f fe r is accepted it 
becomes irrevocable; t he o f fe r must be made the fo l lowing 
m o n t h af ter purchas ing the asset; unti l it is conveyed it may 
be publ ic ly exhibited and investigated; the Admin i s t r a t ion 
shall decide on the value ol appraisal which shall prevail over 
the value of acquis i t ion if the latter is higher; t he deduc t ion 
shall be carried ou t yearly by equal a m o u n t s d u r i n g the pe
riod be tween the unde r t ak ing of the o f fe r and the actual con 
veyance, wi th a m a x i m u m limit per opera t ion . In the case of 
en t r ep reneu r s and profess ionals , the said limit shall refer to 
t he share of the tax base regard ing net income der ived f rom 
the relevant bus iness o r professional activity. 

F e d e r a t i o n s a n d a s soc ia t ions of en t i t ies 

f edera t ions and associat ions of enti t ies are covered b v the 
Law of F o u n d a t i o n s and Tax Incentives. T h e s e may en joy 

7 6 



T H O M A S A D L E R C R E U T Z 

National Approaches in Sweden 

t he tax s y s t e m fo re seen the re in as l o n g as b o t h t he respec t ive 
f e d e r a t i o n s and assoc ia t ions , as well as the ent i t ies there in , 
fulf i l t he legal r e q u i r e m e n t s . 

F o r e i g n f o u n d a t i o n s 

T h e s e m a y benef i t f r o m t h e legal s y s t e m es tab l i shed b y the 
Law of F o u n d a t i o n s exclusively r e g a r d i n g the local b r anch ' s 
act ivi ty in Spain . 

F o u n d a t i o n s of r e l i g i o u s e n t i t i e s 

T h e p r o v i s i o n s of t h e L a w of F o u n d a t i o n s a p p l y n o t w i t h 
s t a n d i n g w h a t e v e r m a y b e es tab l i shed b y a g r e e m e n t s wi th 
t he C a t h o l i c C h u r c h , c o o p e r a t i o n a g r e e m e n t s a n d c o n v e n 
t ions e n t e r e d in to b y the Sta te w i t h c h u r c h e s , con fe s s ions 
and re l ig ious c o m m u n i t i e s , as well as r egu la t ions t o b e a p 
plied t o f o u n d a t i o n s c rea ted o r d e v e l o p e d b y the same. In 
a d d i t i o n t o t he Law o n F o u n d a t i o n s ana lyzed here , t h e r e are 
o t h e r p r o v i s i o n s in Spain wh ich c o m p l e m e n t and d e v e l o p it 
in o t h e r s p h e r e s . 

S t a t e S p h e r e 

- Roya l D e c r e e 765 /1995 , of 5th May, wh ich regula tes ce r 
tain m a t t e r s re la t ing t o t h e s y s t e m of tax incent ives f o r p r i 
vate pa r t i c i pa t i on in act ivi t ies of genera l in te res t in acco r 
d a n c e w i t h t he Final P r o v i s i o n 5th LF. 

- Roya l D e c r e e 3 1 6 / 1 9 9 6 , of 23rd Feb rua ry , w h i c h regula tes 
t he Sta te S p h e r e F o u n d a t i o n Regu la t ions . 

A u t o n o m o u s R e g i o n S p h e r e 

A l t h o u g h all the a u t o n o m o u s r eg ions have this facu l ty t r ans 
fe r red t o t h e m , the re a r e o n l y t h r e e laws: 
- L a w r e g a r d i n g p r iva te C a t a l a n f o u n d a t i o n s of 3 rd M a r c h 

1982 ( m o d i f ied b y L a w of 8th N o v e m b e r 1985) 
- Fora l L a w 7/1983, of 22nd J u n e , r ega rd ing the s y t e m of 

f o u n d a t i o n s re la t ing t o Gal ic ian in teres ts (revised b y L a w 
11/1991 of 8 th N o v e m b e r ) . 

- L a w 1/1990, of 29 th J anua ry , o n C a n a r y Is land f o u n d a 
t i ons . 

Ecc les ias t ica l F o u n d a t i o n s * | v * 

Royal D e c r e e 589 /1984 , of 8 th F e b r u a r y , f j f j f m 
r e g a r d i n g re l ig ious f o u n d a t i o n s of t he 1 " S ^ j g J j 
C a t h o l i c C h u r c h . 

A 
J . I n o v e r w h e l m i n g p r o p o r t i o n of Swed i sh cu l tura l m o n 
u m e n t s - i.e. m o n u m e n t s t aken in a b r o a d mean ing , c o m 
pr i s ing bu i ld ings , anc ien t remains and sites p r o t e c t e d in 
s o m e sense b y law - are legally in p r i va t e hands . ( O n e g r o u p 
of m o n u m e n t s s h o u l d b e excep ted f r o m this b r o a d s ta te 
men t : ecclesiastical m o n u m e n t s , w h i c h are if no t a lways - in 
a s t r ic t legal sense - o w n e d , so at least m a n a g e d and c o n 
t ro l led b y the C h u r c h of S w e d e n , an es tab l i shed c h u r c h wi th 
a cer ta in cons t i t u t i ona l s tanding . ) 

I n d e e d , it is a p r e r equ i s i t e tha t p r o t e c t i o n of cu l tura l m o n 
u m e n t s m u s t w o r k u n d e r pr iva te m a n a g e m e n t . W h a t e v e r 
t endenc i e s the re migh t have been in t he past f o r t he s ta te o r 
munic ipa l i t i e s t o a c q u i r e m o n u m e n t s have long since been 
a b a n d o n e d . T h e general pr inc ip les f o r p ro t ec t i on of p r iva te 
ly he ld m o n u m e n t s a r c laid d o w n in t he 1988 Act on C u l t u 
ral M o n u m e n t s e tc . (SFS 1988:950). T h i s act d i sce rns be
t w e e n archaeologica l m o n u m e n t s and sites, listed his torical 
bu i ld ings , ecclesiastical her i tage , and m o v a b l e s ( e x p o r t / r e s 
t i t u t ion ) . 

Archaeological monuments and sites are p r o t e c t e d d i rec t ly 
b y law. N o admin i s t r a t i ve o r d e r is i ssued t o single o u t even 
w h a t is an a rchaeo log ica l m o n u m e n t . P r o p e r t y ho lde r s have 
t o f ind tha t o u t for t hemse lves by r e c o u r s e t o a list in the act 
of p r o t e c t e d ca tegor ies of a rchaeologica l r emains , a regis ter 
kep t b y the au tho r i t i e s , and official maps w h e r e mos t m o n 
u m e n t s have been en t e r ed . T h e y cou ld and shou ld , of 
cou r se , c o n s u l t t he r e spons ib l e au thor i t i e s as t o t he ex ten t 
and i m p o r t a n c e of p r o t e c t e d remains . All physical in te r fe r 
e n c e w i t h p r o t e c t e d r e m a i n s needs off ic ia l pe rmis s ion , and if 
p e r m i s s i o n is g iven, it is genera l ly on c o n d i t i o n that the 
appl ican t pay f o r a rchaeo log ica l inves t iga t ions and d o c u 
m e n t a t i o n . 

Historic buildings ( the c o n c e p t inc ludes s t ruc tu res othci 
than bu i ld ings , and p a r k s and g a r d e n s ) are p ro tec t ed b y in
d iv idual l is t ing. A d m i n i s t r a t i v e o r d e r s will spec i fy p e r m i t t e d 
and n o n - p e r m i t t e d m e a s u r e s t o such bu i ld ings wi th regard 
t o d e m o l i t i o n , a l t e ra t ion and u p k e e p . N o n - c o n s e n t i n g p r o p 
erty ho lde r s m a y c la im c o m p e n s a t i o n , b u t the re is a th resh
o ld of e c o n o m i c d a m a g e tha t must be passed be fo re o w n e r s 
b e c o m e el igible f o r i n d e m n i f i c a t i o n . P r o t e c t i o n m a y be ef
fec ted e i the r b y s ta te o r b y local g o v e r n m e n t s ; in t he lat ter 
case u n d e r t he 1987 P l a n n i n g and Bui ld ing Ac t (SFS 
1987:10). 

N o m o r e of the p r o t e c t i v e rules f o r cu l tura l m o n u m e n t s in 
S w e d e n will b e desc r ibed here . N o r will the fact tha t t h e r e is 
a g ran t s v s t e m t o c o v e r o w n e r s ' ex t ra cos t s f o r care and p r o 
t ec t ion of m o n u m e n t s be sub jec t t o m u c h a t t en t i on here . 
O w n e r s ' e f f o r t s in m a i n t a i n i n g m o n u m e n t s on the i r land can 
be seen as a p a r t of the i r g iven in teres t in g o o d m a n a g e m e n t 
and a ce r t a in i n c o m e of p rope r t i e s . I t ake the m e a n i n g of this 
s e m i n a r t o be no t a genera l d i scuss ion on h o w p r o t e c t i o n of 
pr ivate lv held cu l tu ra l p r o p e r t y s h o u l d and c o u l d b e enac t 
ed and a d m i n i s t e r e d in o u r respec t ive c o u n t r i e s . T h e focus 
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