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gentum zumindest auf Ersitzung nach § 937
BGB stlitzen, worliber zwischen den Parteien
Einigkeit bestand (vgl. zur Bedeutung der Ersit-
zung bei Kunststreitigkeiten: Baldus, Internatio-
naler KulturgUterschutz: Renaissance der Ersit-
zung?, Festschrift MuRgnug 2005, S. 525 ff,
Jayme, Globalization in Art Law: Clash of Inte-
rests and International Tendencies, Vanderbilt
Journal of Transnational Law, 38, 2005, 928 ff.,
932).

Uber die Eigentumsberiihmung hinaus stellt
sich bei Kunstwerken die Frage, ob die AuRe-
rung, ein Bild sei eine Falschung, ebenfalls An-
spriche aus § 1004 BGB auslést. Das Beispiel
bei Baur/Stirner, a.a.0., betrifft einen ,echten
Picasso“ und die AuRerung, das Gemalde sei in
den Nachkriegswirren abhanden gekommen.
Die Bezweifelung der Echtheit wiegt aber in
Kunstsammlerkreisen genauso schwer wie die
Berihmung des Eigentums. Auch hier ginge die
Unterlassungsklage in ihren Wirkungen Uber
die bloRe Feststellungsklage hinaus. Dabei ist
vor allem an die privaten Register zu denken,
die Werkverzeichnisse und ,catalogues rai-
sonnés”, deren Inhalt fir den gesamten Kunst-
markt von entscheidender Bedeutung ist. Die
Cour d’appel de Paris hat in ihrem Urteil vom
3.2.2004 (Gazette du Palais, 2004, Sept./Oct.,
S. 3190, Anm. Sarcia Roche) den Verfasser ei-
nes catalogue raisonné, die Witwe sowie die
Schwester eines modernen Malers als Gesamt-
schuldner zu Schadensersatz in Héhe von
50.000 Euro verurteilt, weil sie sich geweigert

hatten, dem Erwerber eines Bildes eine Echt-
heitsbescheinigung auszustellen und das Bild
als nicht dem oeuvre des Malers zugehdrig be-
zeichnet hatten. Das Gericht stitzte seine Ent-
scheidung auf die Expertisen von gerichtlich be-
stellten Sachverstdndigen. Die Beklagten wur-
den allerdings nicht dazu verurteilt, eine Be-
scheinigung Uber die Echtheit auszustellen,
denn diese sei ,établie par la présente
décision“. Im deutschen Recht stellt sich die
Frage, ob die Meinungs- und Wissenschaftsfrei-
heit Schranken gegentber ahnlichen Begehren
aufstellen wirde. Es gibt die Meinungsfreiheit,
aber grundsatzlich keine Meinungspflicht. Aller-
dings kénnen auch Tatsachenbehauptungen
vorliegen. Der BGH hat hierzu bei der Eigen-
tumsberiihmung ausgefuhrt:  ,Unentschieden
bleiben kann..., ob es sich bei der AuRerung
des Beklagten um eine Tatsachenbehauptung
oder eine Meinungsaulerung handelt. Ange-
sichts des Eigentums des Klagers ware, wie
aus Art. 5 Abs. 2 GG folgt, eine das Eigentum
beeintrachtigende AuBerung auch vom Recht
auf Meinungsfreiheit nicht umfasst®. Hier 6ffnet
sich ein weites Feld. Die Unterschiedlichkeit der
Lésungen fuhrt bei der Internationalitdt des
Kunstmarkts auch zu Kollisionsfallen
(aufschlussreich zur Haftung der von einem
schweizerischen Auktionshaus mit einer Exper-
tise beauftragten &sterreichischen Verfasserin
eines Werkverzeichnisses gegenlUber dem &s-
terreichischen Einlieferer und Eigentimer eines
Gemaldes: 6stOGH, 20.10.2005, Leitsatze in
ZfRV 20086, 36).

The Applicable Law in Cross-Border Resales of Works of Art under Directive 2001/84/EC™ ™

Matthias Weller

[. Introduction

Directive 2001/84/EC on the resale right for the
benefit of the author of an original work of art in-
tends to “meet the need for providing creators
with an adequate and standard level of protec-
tion”" and to remove “distortions of competition

as well as displacement of sales within the
Community” @ that arise from the “disparities
with regard to the existence of the resale right
and its application by the Member States” which
‘have a direct negative impact on the proper
functioning of the internal market’™™® — a
“situation”™ that triggers the competency of the

* Vortrag am 30. November 2006 in London auf dem Seminar ,Artist's Resale Right” des Institute of Art and
Law in Zusammenarbeit mit Tarlo Lyons Solicitors, London.
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European Community for a measure for
“approximation of laws” under article 95 EC in
the first place. Given this objective of
harmonization of the law on resale right, in in
light of Recital 4 that declares the need to
provide for a “standard level of protection” and
in particular in the absence of a provision
expressly defining a minimum level of
protection such as in the case of most EC
Directives on consumer protection,® the
Directive must be interpreted as fully
harmonizing the resale right.® The Member
States are therefore not allowed under article
249 (3) EC to grant the author any protection
beyond or below the level of the Directive’s
protection However, as opposed to EC
Regulations under article 249(2) EC, the
Directive has to and does in fact leave to the
Member States considerable choices as to the
“form and method” how to achieve the “results”
defined by the Directives on the harmonization
of the resale right, and the Member States do
make use of this margin of choice in their
implementation legislations.

In respect to cross-border resales of artworks
the crucial question therefore arises which im-
plementation legislation applies. Despite the
fact that cross-border transactions are in the
heart of the very purpose of the EC internal
market as defined in articles 3(1)(c), 14 EC,
despite the fact that the Directive expressly®
takes into account cross-border copyright cases
decided by the European Court of Justice,®
despite the fact that there are not yet any har-
monized choice of law rules on the level of
Community law,"® and despite the fact that the
currently applicable choice of law rules in the
various legal systems of the Member States
leave many questions open,"" the Directive
does not provide for its own choice of law rules
and thus jeopardizes its primary purpose of a
removal of negative impacts on the proper func-
tioning of the internal market by disparities in
law. Strangely enough, the Commission likes to
include choice of law rules in its Directives on
the protection of consumers,™” even though
there are harmonized and quite sophisticated
choice of law rules on consumer contract law.
Whereas the integration of these special choice
of law rules into the general framework of con-
sumer protection under choice of law causes
major difficulties, the lack of any precise guid-
ance as to the choice of law approach to be

taken towards the resale right equally causes
major difficulties, as may best be illustred by a
case currently pending on appeal for errors of
choice of law with the German Federal Court of
Justice  (Bundesgerichtshof) on the old
autonomous German resale right.('¥

Il. A Case Study

The Alfred Ahlers Aktiengesellschaft, a public
limited company incorporated under German
law, collected over decades leading works of
German expressionist art including, inter alia,
several works by Ernst Ludwig Kirchner and
Franz Marc.™ In 2001, the company decided to
sell the entire collection of more than 100 works
and reinvest the profit into a collection of mod-
ern art."® In a joint venture, Christoph Count
Douglas, former managing director of Sotheby’s
Germany and at the time independent art mar-
ket consultant in Frankfurt, and David Nash,
former manager with Sotheby’s, USA, incorpor-
ated unter the laws of New York the
Douglas/Nash partnership that acquired the col-
lection on the basis of a DM 120 million loan by
the Deutsche Bank in order to avoid the publi-
city and transparency of pricing of a public auc-
tion because the business plan of the partner-
ship was to resell the collection piece by piece
in private transactions.'"” The sales contract
was signed by the seller in Germany. The buyer
signed the contract either in London or New
York. Several months prior to the transaction
the entire collection had been stored at a duty
free storage in Switzerland.

The German collecting society, the Verwer-
tungsgesellschaft Bildkunst, learned about this
deal from the media and sued under the then
applicable sections 26(3) and 26(4) German
Copyright Act™ against Christoph Count
Douglas for, firstly, information about any resale
in the year 2001 in which he was involved and
secondly, for the disclosure of the name and
the address of the seller as well as the resale
price of any transaction identified under the first
claim. The defendant argues, inter alia, that no
sufficient close connection of the resale trans-
action to Germany justifies the application of
German copyright law including the provisions
granting rights to obtain information because
the only link of the transaction to Germany was
the signature of the contract of sale on the part
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of the seller. On the grounds of this choice of
law argument, the Regional Court (Landgericht)
Frankfurt dismissed the second claim for
“specific” information under section 26(4) [now
(5)] German Copyright Act, but granted the first
claim for “general” information under section
26(3) [now (4)] German Copyright Act.("® On
appeal to the Upper Regional Court
(Oberlandesgericht) Frankfurt and in
distinguishing this case from the decision of the
Bundesgerichtshof in the Beuys case on the
choice of law on the resale right itself, the
claimant argued that in light of the Directive the
provisions of the autonomous German law on
the resale right should be interpreted as being
applicable as soon as a significant part of the
resale transaction took place in Germany and
that the relevant resale transaction should be
understood as comprising both the conclusion
of the sales contract as well as the transfer of
titte. The Upper Regional Court followed this
argument, granted the second claim for specific
information, and would have granted the first
claim, if its time bar had not already expired.
Uncertain about its choice of law solution, the
Court allowed further appeal to the Federal
Court of Justice where the case now is pending.
What is the lesson from this case?

[l. Right to obtain information under the

Directive

According to article 9 of the Directive, the Mem-
ber States shall provide that for a period of
three years after the resale, the persons entitled
to resale royalties may require from any art
market professional in the sense of the defini-
tion in article 1(2) Directive to furnish any in-
formation that may be necessary in order to se-
cure payment of royalties in respect of the re-
sale. To put it differently, under the wording of
article 9 of the Directive, only persons entitled
to resale royalties are entitled to obtain informa-
tion on a specific transaction the existence of
which these persons need to prove before they
will be able to exercise their right to obtain the
necessary information for enforcing the claim
for resale royalties. A Member State’s imple-
mentation legislation that grants any further
right, for example the right to obtain general in-
formation from any art market intermediary on
whether at all relevant transactions have taken
place thus violates the Directive in its objective

to fully harmonize the resale right. Since a re-
sale right without a collateral right to obtain gen-
eral information from any art market intermedi-
ary causes quite severe difficulties in enforcing
any claims for resaly royalty arising from private
sales — an experience that motivated the Ger-
man legislator to amend its own resale right
shortly after its enactment,® the European
Court of Justice might be willing to construe art-
icle 9 of the Directive beyond its wording as al-
lowing the Member States to introduce addition-
al collateral rights to obtain information for the
sake of the effet utile of the Directive. Neverthe-
less, such interpretation would jeopardize the
harmonizing effects that the Directive seeks to
achieve by fully harmonizing the resale right,
and prior to a decision of the European Court of
Justice on this point in a reference under article
234 EC any additional rights to obtain informa-
tion must be deemed a violation of the Direct-
ive. On the other hand, the right of persons en-
titled to resale royalties to obtain the necessary
information for its collection under article 9 of
the Directive can without any difficulty be inter-
preted as including the information necessary to
identify the legal order under which the claim is
to be raised — as long as it is certain that the
transaction falls within the applicability of an im-
plementation legislation of a Member State. In
turn it appears doubtful whether the right under
article 9 of the Directive includes the informa-
tion necessary to decide whether the resale
took place outside or within the internal market.

AV Rights to obtain information under the

implementation legislations

Yet, several implementation legislations grant
additional rights to obtain information. For ex-
ample, the ltalian implementation converts the
right to obtain general information known from
section 26 (4) German Copyright Act even into
an obligation of any art market intermediary to
notify the collecting society about each relevant
transaction.®” The French implementation le-
gislation presumably imposes a similar obliga-
tion on the art market intermediary.“®? In addi-
tion to the right to obtain general information,
German resale right grants, in article 26 (7)
German Copyright Act, another collateral right,
the right to require the art market intermediary
to undergo an audit of his books if there are
doubts about the correctness of the information
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disclosed, and if the information then turns out
to be wrong the art market intermediary has to
pay for the audit. Other legislations merely
implement the right to obtain information to the
extent granted by article 9 of the Directive.®®
For example, the UK legislation grants, in
Regulation 15, a “right to information” only to “a
holder of resale right®® and thereby seems to
require the party claiming information to prove
that it is in fact such a holder, and the request
may only be made to a person who — “in
relation to that sale” — acts as art market

intermediary in the sense of Regulation
12(3)(a).
V. The applicable law to the resale right in

cross-border cases

In the absence of any special choice of law
rules in the Directive and any general choice of
law rules harmonized on the level of Com-
munity law, it is part of the regulatory framework
of the Directive that the Member States apply
their autonomous choice of law rules in cross-
border cases. Given that the Commission of the
European Communities intends to build its fu-
ture harmonized choice of law rule for obliga-
tions arising out of copyrights on the “univer-
sally recognised principle of the /ex loci protec-
tionis, meaning the law of the country in which
protection is claimed”,® adverse effects on the
Directive’s harmonization objective do not arise
from any major disparities in the choice of law
rules of the various Member States, but rather
from the uncertainty about how to apply this
“‘universally recognized” but quite imprecise
principle to the atypical coypright of an artist’s
resale right.

1. Characterization

In the interest of its overall objective to provide
a Community wide “standard level of
protection”,®® the Directive itself requires the
Member States to characterize the resale right
according to the characterization by the sub-
stantive Community law on the resale and thus
as copyright.?” Any characterization under the
autonomous choice of law methodology against
the substantive law provided for by the Direct-
ive, e.g. as a right arising from unjust enrich-
ment or as part of a right in rem, as such gov-
erned by the lex rei sitae,”® would be precluded

by Community law.

2. Connecting Factor

The lex loci protectionis selects the “law of the
country in which protection is claimed”.®® Pro-
tection of copyrights can only be sought against
certain actions. The connecting factor of the /ex
loci protectionis therefore must be understood
as being the place of the action against which
protection is sought. Since the resale right atyp-
ically does not grant to the author any right to
exclude the resale, the resale right resembles a
licence of right rather than a copyright against
whose infringement protection is sought. The
relevant action as connecting factor therefore
cannot be seen in an infringement action but in
the actions legally constituting the resale trans-
action. Given that the Directive focuses on the
“resale” rather than on the acquisition of a work
of art as the relevant commercial activity that
triggers the right to resale royalties, it appears
in conformity with the spirit of the Directive to
limit the connecting factor to the reseller's ac-
tions legally constituting the resale transaction.
The advantage of such limitation is that the
number of implementation legislations selected
by the lex loci protectionis in cross-border re-
sales is considerably reduced because any ac-
tions on the part of the buyer contributing to the
resale transaction in another state than the one
in which the seller acts do not render the law of
the buyer’s state applicable. For, the Directive’s
harmonization purpose to eliminate a “direct
negative impact on the proper functioning of the
internal market” by “disparities with regard to
the existence of the resale right and its applica-
tion by the Member States™™ requires the
Member States to avoid or at least reduce as
much as possible the uncertainty that arises
from the applicability of more than one imple-
mentation legislation: it is not the purpose of the
Directive to multiply the author’s right to resale
royalty but to “provide creators with and ad-
equate and standard level of protection”.®?

To put it briefly, the choice of law rule that best
serves the Directive’s objective to harmonize
the law of resale right within the internal market
is the one that selects one and only one imple-
mentation legislation in cross-border cases with
connections only to Member States, but at the
same time selects an implementation legislation
— no matter which one — as soon as the resale
has connections to third states but also to the
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internal market. If this intepretation of the Dir-
ective is correct, and the case law of the
European Court of Justice on the effects of fully
harmonizing Directives on choice of law rules
seems to point to such an approach,®® the
application of the lex loci protectionis to cross-
border resales within the internal market
requires further limitation by connecting factors
supplemental to the place where the reseller
acts in order to legally accomplish the resale
transaction such as e.g. the center of gravitiy in
the case of auctions in a Member State or e.g.
habitual residence in the case of private cross-
border sales, i.e. transactions where the
reseller acts in two different Member States in
order to legally accomplish the resale. On the
other hand, in transactions involving links to
third states the effet utile of the Directive
suggests a choice of law rule that selects the
implementation legislation of a Member State
quite quickly. It therefore appears in conformity
with the Directive to abstain from any
supplemental limitation of the connecting factor
under the Jex loci protectionis and consider
sufficient any action on the part of the reseller
within the territory of a Member State that is
necessary to legally accomplish the resale
transaction.

Given the different language versions of the key
term “resale” that partly point to the conclusion
of the sales contract as the relevant action (e.g.
“revente” in the French version, “vendita suc-
cessiva’ in the ltalian version, “resale in the
English version), partly point to the transfer of
title (e.g. “WeiterverduRerung” in the German
version) and given that some Member States’
legal systems consider the title to ownership
passing by virtue of the conclusion of the sales
contract ¥ and that other legal systems require
a transaction distinct to the conclusion of the
sales contract in order to pass title,® the best
approach to reconcile the concept of the Direct-
ive of full harmonization with these fundamental
disparities in the Member States’ legal systems
outside the reach of the harmonizing power of
the Directive might be to consider relevant as
connecting factor any action on the part of the
reseller contributing to the legal completion of
the resale transaction, be it under a system that
follows the principle of distinction between sale
and transfer of title, be it under another system
— depending, according to the lex rei sitae, on
the place where the res is situated at the time of

the transaction. The last word in these matters
of interpretation of a Community law instrument
is of course up to the European Court of
Justice, to be addressed with this question by
reference under article 234 EC.

If the choice of law approach suggested here
were applied to the case studied supra® (after
the implementation legislations of the involved
Member States have entered into force, i.e.
Germany), Swiss law applied to the res as the
lex rei sitae. Swiss law requires a transaction
distinct to the conclusion of the sales contract in
order to validly pass title to ownership.®” Since
also third states are involved (New York;
Switzerland), the lex loci protectionis considers
sufficient any action taken on German territory
by the seller in order to accomplish the resale
transaction, be it the conclusion of the sales
contract according to the prerequisites under
the lex contractus to be determined according
to articles 3 et seq. of the Rome Convention,®®
be it the transfer of title (according to the pre-
requisites of Swiss law). The German seller
signed the contract in Germany. Consequently,
the German implementation legislation on the
Community law resale right applied.

VI. The applicable law to collateral rights to

obtain information in cross-border cases

On the assumption that article 9 Directive
grants a right to obtain information from any art
market professional necessary in order to se-
cure payment of royalties in respect to a
particular resale including the information ne-
cessary to identify the applicable law, the core
issue of the case studied supra arises: which
are the actions that, under the lex loci protec-
tionis,®® select the law applicable to the right to
obtain information. Two modifications to the
choice of law approach suggested here appear
to be required in order to secure the effet utile
of the Directive: even in cross-border cases in-
volving exclusively Member States any action
on the part of the seller should be held sufficient
in order to render applicable the right to
information under the implementation legislation
of the Member State where this action took
place. To put it differently, whereas in respect to
the resale right itself the lex loci protectionis
needs to be further limited in cross-border
cases within the internal market in order to



Kunstrechtsspiegel 01/07

-17 -

identify the one and only applicable
implementation legislation, the right to informa-
tion must be available as soon as any relevant
action occurs on the territory of a Member
State. In addition, actions relevant in this sense
should be deemed to include the actions by
anyone who will be considered, in light of this
action, as art market intermediary involved in
the resale in question and thus potentially sub-
ject to the right to provide for information about
this transaction. Consequently, as opposed to
the choice of law rule governing the resale right
itself, there is no need to draw a distinction
between cross-border resales involving third
states and those involving only Member States.
Obviously, it is ultimately again up to te
European Court of Justice to decide this further
matter of interpretation of article 9 of the Direct-
ive. Provided that this approach were correct,
the German collecting society in the case stud-
ied supra could rely on the rights to obtain in-
formation as granted under the German imple-
mentation legislation because the seller signed
at least the sales contract in Germany. Alternat-
ively, the German collecting society could raise
claims against the buyer under English imple-
mentation law if the society proves that the buy-
er signed the contract in London. However,
since the buyer is a partnership incorporated
under the laws of New York and not situated in
Germany, the German collecting society can
seize the German court with this matter only if
there is a ground of international jurisdiction for
the claim against the partnership. Since the de-
fendant here is situated and has acted outside
Germany,“) one additional ground of jurisdic-
tion available under the Brussels I-Regulation in
resale right cases involving several art market
intermediaries in different states might be article
6 no. 1. This provision allows to sue a defend-
ant in the courts of the state of the domicile of
another defendant provided the claims are so
closely connected that it is expedient to hear
and determine them together to avoid the risk of
irreconcilable judgments resulting from separ-
ate proceedings. It appears uncertain whether
there is any risk of irreconcilable judgments in
the case of claims against two different persons
to obtain information. At any rate, the provision
is not applicable in the case studied supra,
since it only applies to defendants domiciled in
Member States. The German collecting society
might of course want to resort to article 5 no. 3
Brussels |-Regulation and argue that any art

market intermediary involved in the transaction
contributed to the act “committed” by one of
them in Germany and can thus be sued in
Germany as a joint “tortfeasor”. However,
whether such an extension of jurisdiction in the
case of tortfeasors is at all in conformity with
the Brussels I-Regulation is a matter of
doubt.®” The German collecting society may
well be required to sue at the place where the
action in fact took place that gives rise to the
claim for information. It is therefore with good
reason that the German collecting society in the
case studied supra sued the German art market
intermediary in Germany, thereby avoiding
many challening issues of international
jurisdiction not yet considered for the
application to the resale rights under the
Directive.

VII. Conclusion

The concept of “full harmonization” is a contra-
dictio in adjecto. an EC Directive’s harmoniza-
tion of law will never and must not be “full” ac-
cording to article 249(3) EC but has to leave
margins of choice to the various Member States
as is well demonstrated by Directive
2001/84/EC and the respective differences in
the Member States’ implementations. As the
example of the Directive’'s right to obtain
information under its article 9 and the related
case study from German resale law practice il-
lustrates, difficulties arise not only in respect to
draw the line between making use of the margin
of choice and transgressing this margin. In ad-
dition, the issue of choice of law remains crucial
even in cases with links only within the internal
market. Nevertheless the Directive does not
even address this latter issue and, in the cur-
rent absence of harmonized general choice of
law rules and any consent as to the precise in-
terpretation of the future choice of law rules un-
der Community law respectively, the Directive
jeopardizes its overall objective of harmoniza-
tion more than necessary and thus puts into
question its very legitimacy. The Commission
should take the chance under the revision
clause of article 11 to amend the Directive and
to develop a convincing choice of law rule.

1. Recital no. 4 of Directive 2001/84/EC of the European
Parliament and of the Council of 27 September
2001 on the resale right for the benefit of the author
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Die Benutzung der interaktiven Homepage des Institutes

Nicolai B. Kemle

Eines der Hauptziele des Instituts fur Kunst und
Recht ist der Aufbau einer interaktiven Home-
page. Die Homepage ist unter der Internet-
adresse hitp://www.ifkur.de weltweit erreichbar.
Fur die Benutzung der Homepage spielt es kei-
ne Rolle, was fur ein Rechnermodell und wel-
ches Betriebssystem
(Linux/Windows/MacOS/etc.)  benutzt  wird.
Grundlage der Homepage ist das Programm
Joomla auf dem Betriebssystem Linux.

1. Voraussetzungen

FuUr die interaktive Benutzung der Internetseite
existieren wenige Voraussetzungen aus techni-
scher Sicht. Die Seite wird durch die Eingabe
der Internetadresse in den Browser aufgerufen.

Der Browser sollte dabei auf die neueste
Version upgedatet worden sein. Auch éltere

Browser werden durch die Internetseite
unterstitzt, es kann aber zu einer
Einschrankung des Funktionsumfangs

kommen. Die Wahl des Browser ist abhangig
von dem zugrunde liegenden Betriebssystem,

es wird jedoch die Benutzung des frei
erhéltlichen Browser ,Firefox* empfohlen.
Dieser kann unter der Internetadresse

http://www.mozilla.org ohne Kosten abgerufen
und bei den gangigen Betriebssystemen
installiert werden.

Eine wichtige weitere Voraussetzung fur die Be-
nutzung der Homepage ist die Aktivierung von
'Cookies'. Als Cookie wird dabei die Speiche-


http://www.ifkur.de/
http://www.mozilla.org/

