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Human Rights and Restitution of Nazi-Confiscated Artworks from Public Museums: The
Altmann Case as a Model for Uniform Rules ?*

Erik Jayme **

. Introduction: The Restitution of Nazi-
Confiscated Artworks

The Washington Conference Principles on Nazi-
Confiscated Art released in connection with the
Washington Conference on Holocaust-Era As-
sets ( 3 December 1998) constitute a first step to
formulate, on an international level, standards for
the restitution of artworks to their pre-War own-
ers and their heirs. The Conference developed a
consensus on “non-binding principles” recogniz-
ing “that among the participating nations there
are differing legal systems and that countries act

within the context of their own laws”'. The princi-
ples may — at least in the eyes of some authors?
— be characterized as “narrative norms” which
could be used within the framework of national
substantive law. Another effort worth mentioning
is the current preparation within UNESCO of a
draft Declaration of Principles relating to cultural
objects displaced in connection with World War
[I, which will be submitted to UNESCO’s General
Conference in 2007. The Principles are meant to
provide general guidelines for use in bilateral or
multilateral negotiations between States, in order
to facilitate the signing of restitution accords for
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such objects, and to lay the foundation for any fu-
ture jurisprudence in this domain.

Many attempts to develop rules of restitution of
Nazi-confiscated art have been advanced by na-
tional legislatures, particularly in Austria,® the
Netherlands and in Switzerland.* In other States
such as Germany, specific registers have been
created to facilitate restitution. Public museums
have made efforts to trace back the provenance
of their collections. Thus, case law on the restitu-
tion of artworks formerly belonging to Jewish
owners is emerging.® Furthermore, legal scholar-
ship has started to address the problem.® In re-
spect to Germany, mention should also be made
of the issue of “degenerated art” confiscated by
the Nazis out of works of modern art regardless
of whether the owner was of Jewish origin or not,
a practice that has destroyed many public muse-
um collections in Germany.’

International legislation on the restitution of
stolen or illegally exported artworks also has
emerged, such as the 1970 UNESCO-Conven-
tion® and the 1995 UNIDROIT Convention® that
represent important steps towards uniformity in
that field of the law. These Conventions, howev-
er, confine themselves to facts which occurred
after their respective entries into force,’® whereas
Holocaust cases of course arise from expropria-
tions during the Nazi period. The rule of non-
retro-activity of international treaties raises the
question of whether recent case law in Holocaust
situations may already have produced interna-
tionally acceptable rules or at least uniform prin-
ciples also in the case of Holocaust victims. In
this context the Altmann case,! regarding which
a final award was made by an arbitration panel in
Vienna on 15 January 2006, is of particular inter-
est."”

Il. The Altmann case: the Vienna arbitration
award of January 15, 2006

Perhaps the most spectacular case, involving the
restitution of six paintings by Gustav Klimt held
by the Vienna Belvedere Museum, was Maria
Altmann v. Republic of Austria. In respect to five
of these paintings, the case recently resulted in
an arbitration award issued by the Vienna ad hoc
arbitration tribunal on whose competence the
parties had agreed during the proceedings at the
United States Federal Courts in California.” The
panel decided in favour of the plaintiff in that it
held that for five paintings meet the prerequisites
of the Austrian restitution law. As to the sixth
painting, the portrait of “Amalie Zuckerkandl”, the

same arbitration tribunal, in a separate award,
decided in May 2006 that in light of the specific
facts of the case, there had been no confiscation.
Thus, the restitution was limited to the five Klimts
involved in the first award.

The law allows a certain measure of discretion to
the Ministry as to whether restitution should actu-
ally be made or not. In light of the arbitration
award, the Ministry exercised its discretion in
favour of restitution. There was some hope,
briefly, that the paintings could be acquired by
Austria but, since ultimately no means seemed
available, the five Klimts left the Belvedere.™

The legal reasoning of the first arbitration award
is striking from many points of view. The arbitra-
tion agreement concerned the question

“whether, and in what manner, in the period be-
tween 1923 and 1949, or thereafter, Austria ac-
quired ownership of the Arbitrated Paintings,
Adele Bloch-Bauer I, Adele Bloch-Bauer II, Appel
Tree |, Beech Forrest ( Birch Forrest) and Hous-
es in Unterach am Attersee;”

and

“whether, pursuant to section 1 of Austria’s Fed-
eral Act Regarding the Restitution of Artworks
Museums and Collections dated 4th December
1998 ( including the subparts thereof), the re-
quirements are met for restitution of any of the
Arbitration Paintings without remuneration to the
heirs of Ferdinand Bloch-Bauer”.

The parties further agreed that the arbitration tri-
bunal was to apply Austrian substantive and pro-
cedural law. The facts, reported in detail else-
where', may be summarized as follows: the
plaintiff, Maria Altmann, was the niece and one of
the heirs of Ferdinand Bloch-Bauer who died in
Zurich in 1945. Ferdinand was married to Adele
Bloch-Bauer who died in 1925. In her will in
which she nominated her husband as her univer-
sal heir, she had mentioned the Klimts and asked
her husband to bequeath the paintings to the
Austrian National Gallery after his death. Ferdi-
nand had to leave Austria in 1938. His collections
remained in Vienna and were confiscated. After
the war, Ferdinand and later his heirs asked for
the return of their property including the Klimts
and other collections. Since the heirs lived out-
side Austria, export control statutes required an
authorization which, in practice, was given only
on condition of donations being made in favour of
Austrian public museums.’ Thus the five Klimts,
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some of which were already in the possession of
the Belvedere Museum, became state property.

One of the legal issues was whether Ferdinand
or Adele had been the owners of the paintings,
and whether Adele’s will had should be interpret-
ed as the expression of a mere wish, without le-
gal consequences, or as an obligation which re-
quired her husband to bequeath the paintings to
the State Gallery. The panel decided that the
paintings were the property of the husband and
better arguments militated in favour of a mere
wish.

As to the question of potentially emerging uni-
form principles, it is important to take into consid-
eration that difficult and delicate questions of
succession law often appear in Holocaust cases.
Even today, succession law is almost by defini-
tion grounded in national traditions. In addition,
evidence by withesses who knew the victims is
almost never available. The award also illustrates
that problems of intertemporal law regularly
arise. In order to weigh the arguments in favour
of Ferdinand’s ownership of the Klimts, the pan-
el resorted to section 1237 ABGB as it was in
force at that time and according to which it is pre-
sumed, in cases of doubt, that the husband is the
owner of any property acquired by the spouses.
It is by no means self-evident for a tribunal or
court today to apply such a rule since it clearly vi-
olates modern understanding of the equality of
spouses."’

Thus, the award once more shows that Holo-
caust cases involve facts remote in time which
may lead to difficult questions of national law, in-
cluding intertemporal conflicts issues. It is unlike-
ly that uniform rules of a transnational character
will emerge for something like an intertemporal
public policy test.

lll. Human Rights and Global Interests

Things look better for other issues in the case,
particularly the relevance of human rights. Here,
transnational uniform rules are about to appear
which are in conformity with global interests in art
law. In order to develop such transnational uni-
form rules, the underlying global interests must
be identified.’® There are at least four main global
interests in international art law:'™ public access
to artworks,?® anti-seizure measures for interna-
tional exhibitions,?! protection of human rights®,
and keeping of the peace. To find convincing so-
lutions, each of these interests has to be evaluat-
ed in a process of balancing and weighing.

In this respect, Altmann tells us: in Holocaust
cases, human rights are to be given substantial
weight. The United States Supreme Court ap-
plied, in Republic of Austria v. Altmann,? the For-
eign Sovereign Immunities Act of 1976, which
expressly exempts from State immunity certain
cases involving “ rights in property taken in viola-
tion of international law”, to facts having occurred
prior to the enactment of that statute, for example
to the 1948 acts of the Austrian State authorities.
Expropriations carried out by the Nazi regime
and subsequent acts of State immediately linked
to such expropriations cannot expect to profit
from principles revolving around legal certainty
that would usually bar retroactive application of
statutory law. Neither reliance on nor expecta-
tions of former standards concerning State im-
munity of a foreign State can justify non-retroac-
tivity in this sphere.?* Altmann may therefore be
interpreted as a landmark case for establishing
the international standard of retroactive applica-
tion of human rights.

As to the other global interests in art law, it may
be hoped that public access will nevertheless re-
main possible in the future.® With regard to the
peace argument, the case clearly shows that ar-
bitration in the country of origin of the paintings is
preferable to State proceedings outside that
country.

IV. Recent Developments

Since Altmann, other claims to paintings in the
Belvedere have been raised.?® At the same time,
present-day owners are beginning to take action
pro-actively against such claims by Holocaust
victims and their heirs: some American Museums
have instituted court proceedings to prevent such
parties from claiming ownership.?” In a compara-
ble situation, the German Federal Court, in a
case involving a painting by Oscar Schlemmer,
ruled in favour of such proactive plaintiff, a pri-
vate art collector.’® The defendant, one of the
painter’'s heirs, had written to a publisher indicat-
ing that Schlemmer’s heirs were the owners of
the painting while the parties agreed that the col-
lector had acquired ownership at least bay usu-
capio.” The court decided that the notion of own-
ership included preventing other persons to
question that ownership vis-a-vis third persons,
which could be detrimental to the painting’s eval-
uation in the art market. For private collectors at
least, bona fide acquisition for some time after
World War Il remains an important issue. Today,
such acquisition should be held invalid on the
grounds of lack of good faith, since an art collec-
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tor acquiring artworks may easily consult the re-
spective registers to obtain information about the
provenance of the work prior to acquisition.

The UNIDROIT Convention offers a fair solution
to private possessors by granting some compen-
sation to bona fide purchasers.® According to Ar-
ticle 4 of the Convention, the “possessor of a
stolen cultural object required to return it shall be
entitled, at the time of its restitution, to payment
of fair and reasonable compensation provided
that the possessor neither knew nor ought rea-
sonably to have known that the object was stolen
and can prove that it exercised due diligence
when acquiring the object’. The burden of proof
is shifted to the purchaser. The amount of pay-
ment might correspond “to a sum lower, and
sometimes very much lower, than the real com-

mercial value of the object or the price paid for
it” 3

V. Conclusions

Altmann is a landmark case for the settlement of
art disputes involving Holocaust victims and their
heirs. The history of the case and, particularly,
the recent Vienna arbitration award illustrate,
however, that such cases raise many legal is-
sues which are linked to the remote past and
therefore, to national law. This is true particularly
of issues of probate and succession law. The
Washington principles, which respect the differ-
ences in national laws, offer a convincing solu-
tion to that problem. The Altmann case repre-
sents a further step towards transnational rules
on the intertemporal effects of human rights that
may well turn out to be decisive without making
the national laws obsolete. The retroactive appli-
cation of human rights calls for the restitution of
Nazi-confiscated artworks held by State-owned
museums. As to private collections, the
UNIDROIT Convention with its fair treatment of
bona fide purchasers might be a model for set-
tling these Holocaust cases.

* Reprint with kind permission from Uniform Law Review / Revue de

droit uniform 20086, pp. 393 — 398.
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The Return of Ernst Ludwig Kirchner‘s Berliner StraBenszene — A Case Study*

Matthias Weller**

l. Introduction

The Berliner StraBenszene (street scene) of
1913, one of the leading paintings of the famous
German group of expressionist artists Die Bricke
(the bridge) including Ernst Ludwig Kirchner,’
heralds — and mirrors in its painting technique — a
new modern, bustling way of city life in Berlin at
the eve of the First World War and, to a certain
extent, represents Berlin as such as well as pre-
sumably one of the most important contributions
to modern art of German origin. The Bricke Mu-
seum in Berlin acquired the painting in 1980 for
1.9 milion DM after all Berlin Museums had
agreed to abstain from any other acquisitions for
the period of two years in order to raise the nec-
essary money. The decision of the Berlin Senate
at the end of July 20062 to return the painting to
Anita Halpin, grand-daughter and heir of the for-
mer Jewish owner Alfred Hess, has rightly been
deplored as an “amputation™ of the “unique col-
lection” of the Bricke Museum and an ines-
timable loss for Berlin and probably even the
work of art itself, since a painting of a “Berliner
StralBenszene” will not assume the same charis-
ma outside Berlin. Most notably, however, the
Berlin Senate’s decision has faced severe criti-
cism, and many commentators held it to be
wrong and far from constituting a “fair and just
solution™ in the sense of the Washington Princi-
ples.® The strongly controversial public debate
and the fact that Anita Halpin raised further
claims for the return of paintings of the Hess col-
lection from German museums® convinced the
German Government to convene a “crisis sum-
mit” of art law as well as art market and museum
experts whose first part took place on 20 Novem-
ber, the second on on 11 December 2006 at the

Chancellor’s Office in Berlin in order to learn the
lesson from the Kirchner case.” What could this
lesson possibly be? Any evaluation has to start
from the underlying facts of the dispute. On the
basis of the information available to the public,
these facts are the following:

Il. Provenance of the Painting

Originally, the painting formed part of the proba-
bly most important collection of German expres-
sionists at the time including seven paintings by
Ernst Ludwig Kirchner, the collection of the Jew-
ish shoe manufacturer and entrepreneur Alfred
Hess in Erfurt, Germany. Due to the Great De-
pression in 1929, his company faced financial dif-
ficulties,® and the family was forced to sell pieces
of the collection for their living, for example an-
other Kirchner painting, the Potsdamer Platz that
Anita Halpin also recently claimed for restitution
— a claim the New National Gallerie (Neue Na-
tionalgallerie) Berlin turned down once it could
present a photo of the buyer's living room in
1930 including the Potsdamer Platz.® When Al-
fred Hess died in 1931, his son Hans inherited
the collection. Shortly after the so-called
Machtergreifung on 30 January 1933, he left
Germany for Great Britain, and his mother
Thekla, Alfred’s wife, administered the collection.
She could relocate parts of it to Switzerland, and
the Berliner StraRenszene was displayed at the
Kunsthalle Basel in 1933 as well as at the Kun-
sthaus Zurich in 1934 for sale for the price of
2,500 RM.® On 4 September 1936, the Kun-
sthaus Zurich, acting on behalf of Thekla Hess,
sent the painting to the Cologne Art Society (Kdl-
nischer Kunstverein) from where it was sold to
Carl Hagemann for the price of 3,000 RM."



