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The Return of Ernst Ludwig Kirchner‘s Berliner StraBenszene — A Case Study*

Matthias Weller**

l. Introduction

The Berliner StraBenszene (street scene) of
1913, one of the leading paintings of the famous
German group of expressionist artists Die Bricke
(the bridge) including Ernst Ludwig Kirchner,’
heralds — and mirrors in its painting technique — a
new modern, bustling way of city life in Berlin at
the eve of the First World War and, to a certain
extent, represents Berlin as such as well as pre-
sumably one of the most important contributions
to modern art of German origin. The Bricke Mu-
seum in Berlin acquired the painting in 1980 for
1.9 milion DM after all Berlin Museums had
agreed to abstain from any other acquisitions for
the period of two years in order to raise the nec-
essary money. The decision of the Berlin Senate
at the end of July 20062 to return the painting to
Anita Halpin, grand-daughter and heir of the for-
mer Jewish owner Alfred Hess, has rightly been
deplored as an “amputation™ of the “unique col-
lection” of the Bricke Museum and an ines-
timable loss for Berlin and probably even the
work of art itself, since a painting of a “Berliner
StralBenszene” will not assume the same charis-
ma outside Berlin. Most notably, however, the
Berlin Senate’s decision has faced severe criti-
cism, and many commentators held it to be
wrong and far from constituting a “fair and just
solution™ in the sense of the Washington Princi-
ples.® The strongly controversial public debate
and the fact that Anita Halpin raised further
claims for the return of paintings of the Hess col-
lection from German museums® convinced the
German Government to convene a “crisis sum-
mit” of art law as well as art market and museum
experts whose first part took place on 20 Novem-
ber, the second on on 11 December 2006 at the

Chancellor’s Office in Berlin in order to learn the
lesson from the Kirchner case.” What could this
lesson possibly be? Any evaluation has to start
from the underlying facts of the dispute. On the
basis of the information available to the public,
these facts are the following:

Il. Provenance of the Painting

Originally, the painting formed part of the proba-
bly most important collection of German expres-
sionists at the time including seven paintings by
Ernst Ludwig Kirchner, the collection of the Jew-
ish shoe manufacturer and entrepreneur Alfred
Hess in Erfurt, Germany. Due to the Great De-
pression in 1929, his company faced financial dif-
ficulties,® and the family was forced to sell pieces
of the collection for their living, for example an-
other Kirchner painting, the Potsdamer Platz that
Anita Halpin also recently claimed for restitution
— a claim the New National Gallerie (Neue Na-
tionalgallerie) Berlin turned down once it could
present a photo of the buyer's living room in
1930 including the Potsdamer Platz.® When Al-
fred Hess died in 1931, his son Hans inherited
the collection. Shortly after the so-called
Machtergreifung on 30 January 1933, he left
Germany for Great Britain, and his mother
Thekla, Alfred’s wife, administered the collection.
She could relocate parts of it to Switzerland, and
the Berliner StraRenszene was displayed at the
Kunsthalle Basel in 1933 as well as at the Kun-
sthaus Zurich in 1934 for sale for the price of
2,500 RM.® On 4 September 1936, the Kun-
sthaus Zurich, acting on behalf of Thekla Hess,
sent the painting to the Cologne Art Society (Kdl-
nischer Kunstverein) from where it was sold to
Carl Hagemann for the price of 3,000 RM."
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When Hagemann died in 1940, the family donat-
ed the painting to the then director of the Frank-
furt Stadel Museum, Ernst Holzinger, and after
the latter's death in 1970, his widow eventually
sold the painting to the Briicke Museum in Berlin
in 1980.

lll. Reasons for the Sale in Germany

One of the crucial issues of this provenance is of
course the question why exactly the painting re-
turned to Germany in 1936. It has been submit-
ted that Thekla Hess sought to sell the painting in
Germany because the works of German expres-
sionists were not appreciated outside Germany
at the time and attempts to receive a good price
in Switzerland had failed. The Berlin Senate how-
ever, relied, inter alia, on an affidavit signed by
Thekla Hess on 1 April 1958 in the course of the
administrative proceedings that her son Hans
Hess instituted at the then Berlin Restitution and
Compensation Agency in which he eventually re-
ceived, by decision of 8 July 1961, the highest
possible compensation of DM 75,000 on the ba-
sis of the German Act on Compensation of Vic-
tims of the Nazi Persecution (Bundesentschadi-
gungsgesetz).” In this affidavit, Thekla Hess de-
clared that, on the occasion of her numerous
journeys from Switzerland to Germany until
1936, she was coerced under threat against her-
self and her family members in Germany by
agents of the German secret state police, the so-
called Gestapo, to have the Hess collection re-
turned to Germany.™ On the basis of the sources
publicly available it appears unclear whether this
incident took place prior or subsequently to the
transport of the Berliner Stralenszene to the
Cologne Art Society and, if the former was the
case, how this work of art then could, in light of
the “interest” the Gestapo had expressed, be ulti-
mately transferred to and stay with a person, Carl
Hagemann, who is believed to have kept dis-
tance to the Nazis and is known for supporting
expressionist art and artists,’ how the painting
could be sold for a price considered to have been
above market value™ and be saved from destruc-
tion together with other pieces of “degenerate
art” hidden in the archives of the Frankfurt Stadel
Museum, why Ernst Ludwig Kirchner congratulat-
ed Hagemann to his acquisition in February
1937, and why Thekla herself never raised a
claim to this painting during her life-time but only
her grand-daughter Anita Halpin now."

IV. The Steps towards a “fair and just
Solution”

It was clear from the outset that there was no le-
gal claim under the German restitution legislation
because, inter alia, the time limits for filing such
claims had expired a long time ago.” The Berlin
Senate therefore relied on the Washington Prin-
ciples of 3 December 1998,° the Statement by
the Federal Government and other public enti-
tites on the tracing and return of Nazi-confiscated
art, especially from Jewish property of 14 De-
cember 1999%° declaring the need to implement
the Washington Principles and, in particular, the
ministerial manual on the details of this imple-
mentation, the so-called Handreichung?' that pro-
vides for a scheme of examination of claims in-
cluding explanations and comments on its appli-
cation to specific issues. This scheme expressly
builds on the substantive rules of the German
restitution legislation? that in turn relies on the
restitution legislation of the Allied Forces in order
to continue the lines of case law that have
emerged over the decades about the interpreta-
tion of core concepts in this context, in particular
the conditions for the application of the rebuttable
presumption of the loss of an asset due to Nazi
persecution and the evidentiary rules applicable
to rebut the presumption.

In order to benefit from the rebuttable presump-
tion that the loss of an asset is attributable to
Nazi persecution, the claimant has to show that
firstly, he or his legal predecessors were subject
to persecution for racial, political or religious rea-
sons between 30 January 1933 and 8 May 1945,
and secondly that he or his legal predecessors
lost property by forced sale, expropriation or in
other ways attributable to Nazi persecution. In
the case of a loss of property due to a contractu-
al transaction the presumption applies to the
benefit of either individually or collectively perse-
cuted persons that the loss of property in the
course of the relevant transaction is attributable
to Nazi persecution, however rebuttable on the
cumulative production of evidence that (1) the
price of the sale is adequate, (2) the seller could
freely dispose of the received money, and (3), in
the case of sales after 15 September 1935, that
(i) the conclusion of the transaction would have
taken place, in its core conditions, also in the ab-
sence of the Nazi regime or (ii) the transaction
successfully served the financial interests of the
persecuted person, as is, according to the manu-
al, the case for example, if the buyer assists the
seller to transfer assets abroad.
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Applying these rules to the Kirchner case, the fol-
lowing picture emerges: The Hess family were
Germans of “mosaic belief’ as it was put on Hans
Hess’s certificate of birth submitted to the Senate
of Berlin.?® In the case of Jewish claimants, the
presumption of a collective persecution applies.?*
However, both Hans and his mother Thekla,
were outside Germany in safe states at the time
of the relevant transaction which has given rise,
in light of early court decisions in restitution mat-
ters,? to the argument that in this case the pre-
sumption of collective persecution does not apply
to the result that the claimant would have to
show that he or she was persecuted individually.
The claimant in this case, Anita Halpin, daughter
of Hans Hess, relied on the said affidavit signed
by her grand mother Thekla according to which
she had been coerced under threat against her-
self and her family members in Germany to have
the Hess collection returned to Germany.?®
Whether such a document suffices as evidence
of the fact that Hans, the then owner, was indi-
vidually persecuted despite living outside Ger-
many in a safe state at the relevant time of the
transaction, is of course a matter of evaluation —
as is every decision upon evidence. However, it
appears to not exceed the margin of discretion
granted by the Handreichung to the respective
entity deciding about a claim that the Berlin Sen-
at relies on this affidavit in order to regard individ-
ual persecution as sufficiently established, al-
though it has to be noted that the affidavit of a
person close to the claimant’'s interests and,
even more, the claimant’s own affidavit is usually
held to be of reduced weight. And presumably
Thekla, having acted as Hans’s agent and ad-
ministrator, must be considered to be the
“claimant” in this sense for the purposes of evalu-
ating the credibility of the affidavit, as soon as the
persecution against Thekla is to be considered a
persecution of Hans which is the necessary pre-
condition for the claim under the Handreichung
and the very fact in question at this stage. Never-
theless, there seems to be only little scope for
drawing moral strength from this circumstance to
the benefit of the Berlin Senate: would it really
have been morally advisable to insist on the sub-
mission that the affidavit was not sufficiently
credible? Unfortunately however, the Berlin Sen-
ate presented a reasoning of its decision to re-
turn the painting only weeks later, after years of
confidential negotiations, by a first press release
of 17 August 2006, when the public discussion
had already reached its climax, and only the
Senate’s State Secretary Barbara Kissler, in a
speech of 28 September 2006 held a the Sen-
ate’s House,?® referred to the affidavit in a sec-

ond press release of 28 August 2006, and never
made available to the public a copy of this affi-
davit even though the document, according to
State Secretary’s speech, must be part of the
files of the administrative proceedings for com-
pensation of Hans Hess and therefore should be
in the archives of the competent Berlin authori-
ties. This is particularly unfortunate, because the
affidavit seems to be the turning point when it
comes to the plausibility of the Berlin Senate’s
decision.

For, only on the basis of this affidavit it is plausi-
ble and in accordance with the Handreichung to
apply to the benefit of the claimant the presump-
tion that the transfer of property by a contractual
transaction is attributable to Nazi persecution — a
presumption that is only rebuttable by, inter alia,
showing that the seller in fact received the pur-
chase price.®® The second turning point of the
case therefore is the question what the adequate
standards of proof are for the respondent of the
claim that seeks to rebut the presumption. The
Berlin Senate seemed to have acted under the
impression that full evidence of the fact that the
money had been received by Thekla Hess in
Switzerland was necessary, and the Senate was
at the end of the day unable to produce a docu-
ment that evidences the successful transfer of
the money to Switzerland — at the same time
heavily attacked for not having exhausted all
available sources of information.*

Arguably, the Senate’s understanding of the
standard of burden of proof does not precisely
reflect the instructions of the Handreichung that
expressly states: “either party may seek to meet
its burdens of proof by submitting evidence of cir-
cumstances that typically support the relevant
fact if documents directly to the point are not
available”.®' However, even if the Berlin Senate
had made use of this reduced standard of proof
to its own benefit, it appears rather doubtful
whether anything had changed the picture: the
only circumstances currently known that could
have supported the fact that Thekla Hess did re-
ceive the money in Switzerland was that Carl
Hagemann, the buyer, is described to have been
a person of integrity and was an experienced
businessman with international relations who
was, in 1936, presumably capable of successful-
ly transferring 3,000 RM to Switzerland, and that
Thekla Hess never raised claims herself. These
circumstances certainly assume certain weight.
Whether they suffice to meet even the reduced
standard of proof is a matter of evaluation® — a
factor that again might have been utilized more
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strongly in the negotiations, especially in light of
the importance of the painting for the cultural his-
tory of Berlin,* and the city might have been able
to negotiate at least a temporary stay of the
painting at the Bricke Museum for, e.g. another
year before it be ultimately returned (and put up
for auction®) which would have given the public
both the chance to see the painting once more
and, on this occasion, to learn about its history®
and, above all, about the precise moral consider-
ations that resulted in the decision to return the
work of art as a “fair and just solution”. The public
might have taken the opportunity to agree with
the Senate’s considerations, and its lawful deci-
sion might ultimately have become morally per-
suasive and thus could have assumed legitima-

cy.

Speaking of legitimacy, it is particularly difficult to
understand why the Berlin Senate abstained
from any known attempt to refer the case to the
Advisory Commission on the Return of Cultural
Property seized as a Result of Nazi Persecution,
especially Jewish Property®* that met in Berlin on
14 July 2003 for its constitutive meeting and in-
cludes leading personalities such as the former
President of the Federal Republic of Germany,
Dr Richard von Weizsacker, the former President
of the German Parliament Professor Rita Suss-
muth, the former President of the Federal Consti-
tutional Court, Professor Jutta Limbach and oth-
ers. To be sure, this body serves as a mediator
only if both sides to the dispute so desire. Should
indeed the claimant have refused to submit the
case to this body, such refusal would have con-
siderably strengthened the moral position of the
Senate.

V. Conclusions

The conclusions from this case study may be
summarized as follows: Despite the criticism in
the media, the Berlin Senate’s decision is accept-
able as a step to achieve a just and fair solution
in the sense of Washington Principle no. 8, in
particular in light of Principle no. 4 as implement-
ed in Germany by the Handreichung. At the
same time, the Senate did not fully exhaust the
strength of its position in the negotiations. Not
exhausting the margin for negotiations might be
an appropriate additional gesture by the state
that has to assume the responsibility for the situ-
ation the Washington Principles are dealing with.
However, the gesture of self-restriction in negoti-
ations about a just and fair solution is only of
moral value, if the reasons and the degree of
self-restriction are precisely and comprehensive-

ly communicated to the public. If the latter two
propositions meet with approval, the information
policy of the Berlin Senate was a desaster, and
the bottom line of this case study turns out to be
an almost trivial, but at the same time fundamen-
tal one: A just and fair solution based on moral
considerations depends above all on its plausi-
ble, transparent, comprehensive and timely rea-
soning. The Commissioner of the Government
for Culture and Media (Beauftragter der Bun-
desregierung fur Kultur und Medien) might have
learned the lesson: in its Press Release of 20
November 2006 the need for “transparency” is
particularly stressed.*

* Reprint with kind permission from Art, Antiquity & Law 2007,
Issue 1.
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30/53, Neue Juristische Wochenschrift (NJW) 1953, 1909.

See supra note 5.
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December 2006.

Beauftragter der Bundesregierung fur Kultur und Medien,
Handreichung von Februar 2001 zur Umsetzung der "Erkla-
rungder Bundesregierung, der Lénder und der kommunalen
Spitzenverbande zur Auffindung und zur Rickgabe NS-verfol-
gungsbedingt entzogenen Kulturgutes, insbesondere aus judi-
schem Besitz" vom Dezember 1999, Berlin, 5th ed. 2006.
Handreichung (supra note 21), sub Va, p. 17.

Barbara Kissler (supra note 2).

See e.g. Highest Restitution Court (Oberstes Riickerstattungs-
gericht) Berlin, Neue Juristische Wochenschrift/Rechtspre-
chung zum Wiedergutmachungsrecht (NJW/RzW) 1956, p.
210.

E.g. Upper Regional Court (Oberlandesgericht) Hamm, Recht-
sprechung zum Wiedergutmachungsrecht (RzZ\W) 1954, p. 41.
See supra note 13.

Senatsverwaltung fir Wissenschaft, Forschung und Kultur,
Pressemitteilung of 17 August 2006: ,Kirchner zurecht zuriick-
gegeben®, see e.g. Henrike Schulte, Senat auRert sich zur
Kirchner-Restitution, artnet of 23 August 2006 (http://www.art-
net.de/magazine/features/schulte/schulte08-23-06.asp, 11 De-
cember 2006).
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See supra note 21 and accompanying text.

See in particular Bernd Schultz, Letter to the Senator of
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(http://www.artnet.de/magazine/sonder/pdf/KIRCHNER-SKAN-
DAL11aug2006.pdf, 11 December 2006, who rightly criticizes
that the Senate did not consult the Ernst-Ludwig-Kirchner Ar-
chive Wichtrach/Berne in Switzerland. However, up to date no
further evidence in this matter appeared from this archive.
Handreichung (supra note 21), Exhibit V a — Explanations to
the Scheme of Examination (Erlauterungen zum Prifraster),
Explanation on V b) bb, with reference to case law by the Hig-
hest Restitution Court (Oberstes Rickerstattungsgericht) Ber-
lin, Rechtsprechung zum Wiedergutmachungsrecht (RzW)
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1976, p. 3.

32. Had the matter been decided by a German court under the
standards of proof of the German Code of Civil Procedure (Zi-
vilprozessordnung), the mere fact that the debtor is undoub-
tedly considered a person of integrity without any apparent
motive to withhold payment would not have sufficed to dischar-
ge his burden of proof for the payment on a particular debt. To
the contrary, had the court inferred from the aforementioned
circumstances alone that payment in fact took place it would
have made an error in (evidentiary) law, see e.g. Reinhard
Greger, in Zdller, Zivilprozessordnung, Cologne, 26th ed.
20086, pre section 284 no. 29: mere probability does not suffice
in order to establish evidence based on circumstances (An-

scheinsbeweis).

33. See supra note 1 and accompaying text.

34. The “StralRenszene” was eventually sold at auction at Chris-
tie's for USD 34 million, see Lisa Zeitz, “Berliner StralRensze-
ne” auf der Fifth Avenue, Frankfurter Allgemeine Zeitung of 9
November 2006.

35. On the interrelation between restitution laws and collective me-
mory see generally Patrick Macklem, Rybna 9, Praha 1: Resti-
tution and Memory in International Human Rights Law, 16
Eur.J.Int'l L. 1 (2005).

36. http://www.lostart.de/stelle/kommission.php3?lang=english, 11
December 2006.

37. See supra note 7.

Ein neuer Fall Schiele*

Nikolaus Kraft**

Ich berichte von einem kleinen Fall, der vor kurz-
em in Osterreich unerwartet hohe Wellen ge-
schlagen hat. Im Zentrum des Interesses steht
ein zauberhaftes Blatt von Egon Schiele, das in
einer Auktion versteigert wurde und anhand des-
sen man einige fur das Auktionswesen inter-
essante Rechtsfragen studieren kann:

1. In seiner am 21.11.2006 abgehaltenen 61.
Kunstauktion hat das Wiener Kunstauktionshaus
Im Kinsky um € 160.000,-- eine Bleistiftzeich-
nung von Egon Schiele mit dem Titel “Sitzende”
(Bleistift auf Papier, 32,1 x 49 cm), signiert und
datiert 1917, zugeschlagen. Das der Spéatphase
des Kunstlers entstammende Werk zeigt eine sit-
zende junge Frau mit nach vorne ausgestreckten
Armen, die nach links in Richtung des Betrach-
ters blickt. Das Blatt nimmt im Werk von Egon
Schiele eine besondere Stellung ein, weil (soweit
bekannt ist) keine zweite Zeichnung mit dem sel-
ben Modell existiert. Das Blatt besticht durch sei-
ne Einfachheit, seinen sicheren und zugleich luf-
tig weichen Strich und seine besondere Intimitéat.
Der 6sterreichische Kunsthistoriker Peter Baum
spricht in einem, im Auktionskatalog wiedergege-
benen Zitat von der ,fir Schiele seltenen Ent-
spannung und Natdrlichkeit® des Blattes. Der
Schiele-Experte Rudolf Leopold hat dem Aukti-
onshaus auf Anfrage vor der Versteigerung mit-
geteilt, dass Schiele die Zeichnung bereits 1914
angefertigt, aber erst 1917 signiert haben kénnte.

2. Das Auktionshaus hat die am 21.11.2006 ab-
gehaltene Versteigerung in Printmedien im In-
und Ausland, darunter auch in den Vereinigten
Staaten, beworben. Als Werbesujet wurde auch
die Bleistiftzeichnung von Egon Schiele verwen-
det.

3. Nachdem er eine solche Werbeeinschaltung
zu Gesicht bekommen hatte, kontaktierte der in
den USA lebende, 86-jahrige Erwin Hirsch das
Auktionshaus. Er gab an, dass die ,Sitzende”
seinem 1938 aus Osterreich geflohenen Vater
gehort habe, er als dessen Erbe — und nicht der
Einbringer — Eigentimer des Blattes sei, und for-
derte, dass die Zeichnung von der Auktion zu-
rickgezogen werde.

Das unfreiwillige Zurlckziehen eines — noch
dazu umfangreich beworbenen — Kunstwerkes
von einer Auktion verursacht fir den Einbringer
vielfach einen unwiederbringlichen Schaden: Das
Kunstwerk ist am Markt ,tot".

Rasches Handeln war geboten. Das Auktions-
haus kontaktierte daraufhin den Rechtsvertreter
des Einbringers und konfrontierte diesen mit den
von Herrn Hirsch geltend gemachten Eigentums-
ansprichen. Der Einbringer — ebenso wie Herr
Hirsch jadischer Herkunft — teilte dem Auktions-
haus jedoch mit, dass sich das Blatt seit mehr als
funf Jahrzehnten im in jeder Hinsicht unbedenkli-
chen Besitz seiner Familie befinde, er EigentU-
mer des Blattes sei und keinerlei Anlass habe,
daran zu zweifeln, dass er zur VerduRerung des
Blattes berechtigt sei. Aufgrund des mit dem
Auktionshaus abgeschlossenen Kommissions-
vertrages sei das Auktionshaus zur Versteige-
rung des Blattes verpflichtet. Sollte dies das Auk-
tionshaus als Kommissionér trotz Weisung ver-
weigern, werde er Schadenersatzforderungen
geltend machen. Die Preisgabe seiner Identitat
oder der seines Vertreters winsche er nicht.

Der Vertreter des Auktionshauses teilte dies
Herrn Hirsch mit und verwies diesen an die israe-
litische Kultusgemeinde in Wien. Dies auch des-
halb, weil vom Auktionshaus angestellte Nachfor-
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