Institut fOr Kunst und Recht
nﬁKURM

p————

Kunstrechtsspiegel

Magazin des Instituts fir Kunst und Recht IFKUR e.V.

Editorial: Zum Wohl der Kunst / In the Best
Interest of the Art
Terry Martin

Iran v. Barakat:

Some Observations on the Application of
Foreign Public Law by Domestic Courts
from a Comparative Perspective
Matthias Weller

Iran v. Barakat:

Eigentum an Kulturgut, dass aufgrund eines

offentlich-rechtlichen Gesetzes an den Staat
fallt, kann nicht vor einem englischen Gericht
eingeklagt werden.

Mara Wantuch

Iran v. Berend:

Kein renvoi im englischen internationalen
Sachenrecht — keine lex originis im
franzosischen Kollisionsrecht

Matthias Weller

Government of the Islamic Republic of Iran
v. Barakat Galleries Ltd — Urteil

S. 167

S.172

S. 181

S. 184

S.186

The Islamic Republic of Iran v. Denyse
Berend — Urtell

Buchbesprechung:

Ana Filipa Vrdoljak, International Law,
Museums and the Return of Cultural Objects
Matthias Weller

Rechtsfragen der Restitution von Kulturgut
Symposium in Wien, Osterreich

Nicolai Boris Kemle

Portable Antiquities in the Modern

European Context: Law, Ethics, Policy

and Practice — Internationales Expertentreffen
Matthias Weller

IFKUR.de: Kunstrechts-News 3. Quartal 2007

Terminvorschau

Impressum und Verantwortlichkeit

S. 206

S.218

S. 220

8. 222

S.223

8. 232

S.233

ISSN 1864-5690



Kunstrechtsspiegel 04/07 - 168 -

Editorial:
»zum Wohl der Kunst”

Prof. Harry S. Martin lll, Henry N.
Ess lll Librarian und Professor of

Law, Harvard Law School, Mitglied
des Beirats des IFKUR e.V.

Liebe Kunstrechtsfreunde,

Die im Jahre 2005 an der Vanderbilt Law School gehaltene ,Charles N. Burch Lecture*
widmete Prof. Erik Jayme den verschiedenen, in Streitigkeiten um Kunstwerke konfligierenden
Interessen. Die meisten dieser Interessen sind den Lesern dieser Zeitschrift ohne Zweifel be-
kannt: Prof. Jayme verwies in seinem Vortrag auf das Interesse von Kunstlern an der kérperli-
chen und ideellen Integritat ihrer Werke, das Interesse des Kunsthandels an offenen Markten,
das Interesse des Sammlers am Erwerb von Kunstwerken, an der Auseinandersetzung mit ih-
nen und schliel3lich gegebenenfalls an ihrer Verdufierung, das Interesse von Nationen oder
Ethnien an Kunst, die ihre nationale oder kulturelle lIdentitédt zum Ausdruck bringt und starkt, und
das Interesse der Offentlichkeit am Zugang zu Kunstwerken." Allerdings benannte Prof. Jayme
einen weiteren Aspekt, der oftmals Ubersehen wird: die Interessen des Kunstwerks selbst.?

Welches sind diese Interessen des Kunstwerkes oder, anders gewendet, welche konsti-
tuieren das ,Wohl des Kunstwerks® und wie kénnen sie rechtlich Berucksichtigung finden? Ich
schlage vor, dass wir einen Blick auf ein Rechtsgebiet werfen, das auf den ersten Blick dem
Kunstrecht sehr fern zu sein scheint — das Familienrecht, und zwar speziell das Sorgerecht fur
Kinder. Nach der UN-Konvention Uber die Rechte von Kindern liefert das ,Kindeswohl“ das Kri-
terium fur die Entscheidung, ob ein Kind im Staat seines gegenwartigen Aufenthalts bleiben
oder in seinen Herkunftsstaat zurtickgefuhrt werden soll. ,Kindeswohl® ist nicht genau definiert,
aber die Konvention nennt mehrere, haufig kollidierende Rechte des Kindes, die gegeneinander
abzuwagen sind, z.B. das Recht auf Leben und Schutz der kérperlichen Integritat, das Recht,
keinen Gefahren ausgesetzt zu sein, das Recht auf Grundversorgung, das Recht, in und mit der
Familie zu leben, das Recht, die kulturelle Identitat zu bewahren. Um die Belange des Kindes in
Gerichtsverfahren wirksam zu schutzen, berufen US-Gerichte einen Verfahrenspfleger, um die
zu berucksichtigenden Gesichtspunkte des Kindeswohls festzustellen und auf dieser Grundlage
Empfehlungen auszusprechen. Dies fuhrt eine dritte, eher sachliche Stimme in die oft emotiona-
lisierten Streitigkeiten der Parteien ein.

Einige Sorgerechtsstreitigkeiten ahneln nicht wenig Auseinandersetzungen um Kulturgi-
ter: Im Jahre 1999 kam Elian Gonzalez von Kuba in die Vereinigten Staaten. Seine Eltern hat-
ten sich scheiden lassen, und Elians Mutter wollte zusammen mit ihrem Sohn nach Florida aus-
wandern. Mit einem Dutzend anderer Personen bestiegen die beiden ein Schiff in Richtung
USA, das der Freund der Mutter steuerte. Dieser schleuste regelmafig und gegen Geld Kuba-

1 Erik Jayme, Globalization in Art Law: Clash of Interests and International Tendencies, 38 Vanp. J. INT'L L. 927 (2005).
2 Id. at 938-940.
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ner in die USA. Auf der Uberfahrt fiel der Motor aus, und nur Elidn und zwei weitere Personen
Uberlebten die Reise, darunter nicht Elians Mutter. Elian kam in die Obhut seines GroRRonkels,
ebenfalls Exilkubaner in Miami. Elians Vater verlangte nun, dass sein Sohn zu ihm nach Kuba
zurick kommen solle, die exilkubanische Bevélkerung in Miami sprach sich indes vehement ge-
gen die Ruckkehr des Kindes in ein kommunistisches Land aus. In den hierfur vorgebrachten
Argumenten waren Anklange an Diskussionen um den Verbleib von KultugUtern wahrnehmbar.
Elidan avancierte zur Symbolfigur fir all die Personen, die direkt oder indirekt vor der Unter-
drickung durch Castro in die Freiheit geflohen waren, und er wurde nachgerade zum Objekt,
um dessen Besitz man sich stritt. Sorgerechtlich war der Fall indes klar: Elian hatte einen Vater,
der fur ihn sorgen wollte; es gab kein Indiz dafur, dass der Vater wirtschaftlich hierzu nicht in
der Lage sein kénnte oder seinen Sohn nicht gut behandeln wirde. Dennoch musste der US
Grenzschutz in einem unschdnen Zugriff zur Unzeit in den frihen Morgenstunden Elidn mit Ge-
walt der Obhut seiner Verwandten in Miami entreiRen. Nun lebt Elian zusammen mit seinem
Vater in Kuba.

Die Emotionen, die der Fall Elian Gonzales bei den Beteiligten ausléste, erinnert an die
Auseinandersetzungen z.B. um Kirchners ,Berliner Stralenszene®, Klimts ,Adele Bloch-Bauer
I, die Elgin Marbles oder auch die Skulpturen des Parthenon. In Sorgerechtsverfahren gelingt
es den Gerichte haufig, Distanz zu den leidenschaftlich streitenden Parteien zu wahren und das
Kindeswohl im Auge zu behalten. Die Berufung von Verfahrenspflegern unterstutzt dies. Verlie-
fen Streitigkeiten Uber KulturgUter rationaler und sachlicher, wenn es Verfahrenspfleger fur das
betroffene Werk gabe ? Welche Interessen sollten solche Verfahrenspfleger im Interesse des
Werkes vertreten? Ich will drei vorschlagen:

In seinem Standardwerk ,The International Trade in Art® nennt Paul Bator bestimmte
Wertungen, die Entscheidungen in Streitigkeiten Uber Kunstwerke leiten sollten.” Die Uberragen-
de Wertung ist, ganz in Anlehnung an die UN Konvention Uber die Rechte von Kindern, das
Recht auf ,Existenzsicherung®, also auf kérperliche Unversehrtheit, kulturgtterschutzrechtlich
,Bestand”, und das Recht, keinen Gefahren diesbezlglich ausgesetzt zu sein. Hinzu tritt das
Recht auf Schutz vor Verunstaltung. Bator verkannte nicht, dass es in vielen Fallen einer Pro-
gnoseentscheidung bedarf, ob die RuckfUuhrung des Kunstwerkes Risiken fur den Bestands-
schutz erhéht oder verringert. Eine ahnliche, aber nicht identische Wertung betrifft die Siche-
rung der Werkintegritat. Bator folgert hieraus, dass Bauwerke im Regelfall an ihrem Herkunfts-
ort verbleiben sollten. Jayme leitet aus dem Prinzip der Sicherung der Werkintegritat rechtliche
Schutzpflichten des Eigentumers her, eine Pflicht, die derzeit noch nicht besteht. Sowohl Bator
als auch Jayme erkennen damit an, dass der Kontext des Werkes sowohl wirtschaftlich wie
auch ideell von entscheidender Bedeutung fur Wert und Wertschatzung des Kunstwerks ist.
Woher kommt das Werk? Aus welcher Zeit stammt es? Soll es dem Willen seines Schépfers
nach an einem bestimmten Ort stehen? Wie entwickelte sich die Provenienz nach Entfernung
des Werkes?

Kunst hat sozusagen ihre eigenen Interessen — ein Interesse, keinen Bestandsrisiken
ausgesetzt zu werden, ein Interesse an Werkintegritat, ein Interesse, bekannt, reflektiert und
verstanden zu werden. Damit diese Interessen in Streitigkeiten Uber das Eigentum, den Um-
gang, den Besitz oder die Ausstellung effektiv zur Geltung kommen, muss jemand fur die Kunst
sprechen, und zwar jemand, der nicht schon die — legitimen und in ihrer Durchsetzung gesicher-
ten — Interessen der Parteien vertritt. In der 6ffentlichen Debatte sollten diese Aufgabe die Wis-
senschaft oder die Kunstkritik wahrnehmen. Im Gerichtssaal sollte ein Verfahrenspfleger fur das
Wohl der Kunst eintreten.

Terry Martin (Ubersetzung: Matthias Weller)

1 Paul M. Bator, An Essay on the International Trade in Art, 34 Stan. L. Rev. 275 (1982).
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Editorial:
“In the best interests of the art”

Prof. Harry S. Martin lll, Henry N.
Ess lll Librarian and Professor of
Law, Harvard Law School, Member
of the Advisory Board of the IFKUR

Dear Friends of Art Law,

In the 2005 Charles N. Burch Lecture delivered at Vanderbilt Law School, Professor Erik
Jayme discussed the various interests that could be at play in a dispute involving a work of art.
Most of these interests are no doubt familiar to readers of this newsletter. Professor Jayme in-
cluded the interest of artists in having the integrity of their works respected; the interest of art
dealers in participating in an open market; the interest of collectors in buying, enjoying, and
transferring works that appeal to them; the interests of nations or ethnic groups in art that re-
flects and reinforces national or cultural identity; and the interest of people in public access to
artwork." But Professor Jayme added another interest often overlooked: the interests of the art-
works themselves.?

What are the best interests of artworks and how might the law take them into account?
Let me suggest that we look to an area of the law that is not usually considered to have any-
thing to do with art at all — family law, especially child custody cases. The Convention on the
Rights of the Child establishes the “best interests of the child” as the general criterion for the
choice between remaining in the host country or repatriation. The principle of the best interests
of the child is not precisely defined, but the Convention identifies several rights — often conflict-
ing - that must be taken into account. These rights include, among others, the right to life and
protection, not to be in a situation of risk; the right to basic economic support; the right to family
unity; the right to maintain one’s cultural identity. To be certain that the child’s interests are rep-
resented directly, U.S. courts often appoint a guardian ad litem to investigate and recommend
what is in the child’s best interests, adding a third, more dispassionate voice to what are often
emotional and contentious debates.

Some custody battles, however, can take on characteristics of cultural property disputes.
In 1999, Elidan Gonzalez arrived in the United States from Cuba. His parents having divorced,
Elian’s mother decided to take him to Florida. With a dozen other people, Elian and his mother
left Cuba in a small boat whose engine was not working properly. His mother’s boyfriend, who
lived in Miami and smuggled Cubans into the U.S. for money, ran the boat. Only Elian and two
others survived the voyage. Elian’s mother died at sea. The U.S. Coast Guard rescued Elian
and he was given into the care of his great uncle, an émigré Cuban living in Miami. Elian’s fa-

1 Erik Jayme, Globalization in Art Law: Clash of Interests and International Tendencies, 38 Vanp. J. InT'L L. 927 (2005).
2 Id. at 938-940.
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ther asked that Elidn be returned to his custody, but the Miami Cuban community strongly ob-
jected to his return to a communist society. Elian’s adoption by many of the Cuban community
in the U.S. had overtones of cultural property arguments. Elian became a symbol for all those
who literally or figuratively had fled Castro’s oppression for freedom and he became an object to
be possessed. As a matter of child custody, however, the law was clear. Elian had a father
who wanted him; there was no evidence his father could not provide for Elian and would not
treat him well. But it took an unfortunate pre-dawn raid by the U. S. Border Patrol to remove
Elian from the custody of his Miami relatives. United with his father, Elian now lives in Cuba.

The passions surrounding the case of Elidan Gonzalez mirror those surrounding the de-
bates over Kirchner's Berliner Stralenszene, Klimt's Portrait of Adele Bloch-Bauer I, and the El-
gin Marbles, or the Parthenon Sculptures, if you prefer. While strong feelings are involved in
child custody cases, courts are usually able to distance themselves from the debate and focus
not on the interests of the parties but on the best interests of the child. The appointment of
guardians ad litem assists that process. Would cultural property debates be more rational and
less heated if there were guardians ad litem representing the art works? What principles should
such guardians espouse in order to identify the best interests of the art? Let me suggest three.

In his classic work, The International Trade in Art, Paul Bator identified certain values that
should inform disputes over art.! The primary value, as in the Convention on the Rights of the
Child, is the right to exist, the right not to be at risk, or the preservation of art against destruction
or mutilation. Bator acknowledged that in many cases it would be conjectural whether the
chances of preserving art will be enhanced or diminished by export. A related but not identical
value would be integrity. For Bator this implied that that monumental art should, in the absence
of special circumstances, stay at home. For Jayme, a right of integrity would impose a legal
duty on an owner of an artwork to protect it, a right that does not now generally exist. Finally
both Bator and Jayme recognize the importance of context as adding both economic but also in-
formational value to a work of art. Where did it come from? When? Was it meant to be in a
specific place? What has been its subsequent history?

Art has interests of its own — an interest in not being at risk, an interest in being whole, an
interest in being known and its background being understood. For these interests to be ex-
pressed effectively in debates over ownership, treatment, custody, or display, someone must be
speaking for the art, someone who does not represent the other legitimate interests that do
already seem more than adequately represented. In the public debate, this should be the re-
sponsibility of the scholar or the art critic. But in court, perhaps it should be a guardian ad litem
for the best interests of the art.

Terry Martin

1 Paul M. Bator, An Essay on the International Trade in Art, 34 Stan. L. Rev. 275 (1982).
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Iran v. Barakat: Some Observations on the Application of Foreign Public Law by
Domestic Courts from a Comparative Perspective

Matthias Weller*

l. Introduction

In its recent action to recover certain antiquities of
its national heritage from the current possessor,
the Barakat Galleries Ltd in London, the Govern-
ment of the Islamic Republic of Iran found itself
confronted with the contention that any claim de-
pending on the legal effects of Iran’s legislation to
protect its national heritage must fail for the sole
reason that domestic courts would not enforce for-
eign public law." Whilst Iran reserved its right to ar-
gue to the contrary at a later stage of the proceed-
ings, the court focused on other issues first and
held that Iran had not discharged the burden of es-
tablishing its acquisition of title to the antiquities
under the lranian legislation. Nor could Iran suc-
cessfully show the proprietary nature of its right of
possession of the antiquities under the Iranian leg-
islation — a necessary precondition to a successful
claim for the recovery of the antiquities for wrong-
ful interference with or conversion of them. There-
fore, there was no need to address the issue
whether a domestic court should enforce, apply or
at least take notice of foreign public law such as
the Iranian legislation on the protection of its na-
tional heritage. However, Gray J. amended his
judgment “in case the proceedings go further”? and

* Dr. jur., Mag.rer.publ., Senior Research Fellow, Institute of
Private International and Foreign Private and Commercial
Law, University of Heidelberg, and Director of the German
Institute of Art and Law IFKUR e.V., Heidelberg,
www.ifkur.de. The following contribution was encouraged
by a legal opinion on the role of foreign public law in Ger
man courts the author was requested to deliver. The com-
parative observations on the English judgment therefore
mainly focus on German law. The text is reprinted from
Art, Antiquity & Law 2007, Issue 2, with kind permission.

1 Government of the Islamic Republic of Iran v. Barakat
Galleries Ltd [2007] EW.H.C. 705 (Q.B.), para. 11:
“Barakat submits that by this action Iran is seeking, direct-
ly or indirectly, to enforce in the domestic courts of this
country an exercise of the sovereign power or authority of
a foreign state”. Therefore, Barakat contended that the
claim must fail on grounds of non-justiciability. The Iranian
laws at issue in this case were the Legal Bill regarding
clandestine diggings and illegal excavations intended to
obtain antiquities and historical relics which are according
to international regulations made or produced 100 or more
years ago (‘1979 Legal Bill'); the National Heritage Protec-
tion Act 1930; Executive Regulations of the National Her-
itage Protection, dated 3 November 1930.

2 |d., at para. 77; the appeal is indeed pending at the time of
going to press.

expressed his conclusions on the preliminary issue
of the non-justiciability of lran’s claims: “Public
laws, like penal laws, may not be enforced directly
or indirectly in the English Court”.3

A few observations on the doctrine and practice of
the application of foreign public law in domestic
courts from a comparative perspective will suffice
to show that the English court’s conclusions in this
case do not precisely represent the international
state of choice-of-law methodology.

Il. The International State of Choice-of-Law
Methodology

Already in its session of Wiesbaden in 1975, the
Institut de Droit International in The Hague, an as-
sociation of world-leading private and public inter-
national law scholars,* adopted a resolution on the
issue of the application of foreign public law by do-
mestic courts.® This ‘Resolution on the Application
of Foreign Public Law’ articulates its primary prin-
ciple as follows: “The public law character attribut-
ed to a provision of foreign law which is designat-
ed by the rule of conflict of laws shall not prevent
the application of that provision, subject however
to the fundamental reservation of public policy.
The same shall apply whenever a provision of for-
eign law constitutes the condition for applying
some other rule of law or whenever it appears nec-
essary to take the former provision into considera-

3 Id., at para. 81.

4 The Institute of International Law was founded on 8
September 1873 at the Ghent Town Hall in Belgium as an
institution independent of any governmental influence in
order to be able both to contribute to the development of
international law and take action for its proper implementa-
tion. The Institute meets every two years. In between
these sessions, scientific commissions study themes cho-
sen by the Plenary Assembly which receives the work of
the commissions, examines them attentively and if appro-
priate adopts resolutions. These Resolutions are then
brought to the attention of governmental authorities, inter-
national organizations as well as the scientific community.
In this way, the Institute seeks, as it explains on its web-
site (see http.//www.idi-iil.org/idiF/navig_historique.html
22 June 2007), “to highlight the characteristics of the lex
lata in order to promote its respect. Sometimes it makes
determinations de lege ferenda in order to contribute to
the development of international law”. In 1904 the Institute
of International Law was awarded the Nobel Peace Prize.

5 See http./wvww.idi-iil.org/idiE/resolutionsE/1975_wies_04

en.pdf (22 June 2007).


http://www.ifkur.de/
http://www.idi-iil.org/idiF/navig_historique.html
http://www.idi-iil.org/idiE/resolutionsE/
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tion”. Therefore, according to the Resolution there
is no argument for excluding foreign public law a
priori from being enforced, applied or taken into
consideration by domestic courts. In order to elimi-
nate even the slightest doubts about the scope of
this principle, the Resolution adds that “the so-
called principle of the inapplicability a priori of for-
eign public law, like that of its absolute territoriality,
a principle invoked, if not actually applied, in judi-
cial decisions and legal writings of certain coun-
tries a) is based on no cogent theoretical or practi-
cal reason, and b) often duplicates with the princi-
ples of public policy, c) may entail results that are
undesirable and inconsistent with contemporary
needs for international co-operation. The same ap-
plies for similar reasons to the inapplicability a pri-
ori of certain categories of provisions of foreign
public law, such as provisions which do not con-
cern the protection of private interests but primarily
serve the interests of the State”. Once more, the
Resolution reinforces its effort to refute obsolete
but widespread misconceptions in that it expressly
observes: “The scope of the preceding rule and
statements shall in no way be affected by the fact
that foreign law which is regarded as public law is
still applied less frequently for various reasons,
and mainly: a) because the question does not
arise owing to the nature of the social relationships
referred to in the rule of conflict of laws or to the
very subject of the foreign provision, or b) because
the foreign provision is restricted in its scope to the
territory of the legislator from whom it originates
and because such restriction is in principle re-
spected, or c) because authorities of the State of
the forum often hold either that they have no juris-
diction to apply certain foreign laws which are re-
garded as public law, notably in giving administra-
tive or constitutive judgments, or that they need
not assist in the application of such provisions in
the absence of treaties, of reciprocity or of a con-
vergence of the economic or political interests of
the States with which the situation is connected”.
The Resolution contains only one reservation to its
primary principle of the applicability of foreign pub-
lic law by domestic courts which relates to claims
made by a foreign authority or a foreign public
body and based on provisions of its public law —
an issue left expressly open. Claims based on pro-
visions of public law can be defined as claims of a
nature that only States or other public entities can
raise. The paradigmatic example is the claim for
tax payments, i.e. a claim based on the (public)
revenue laws of the claiming State. Another exam-
ple is the prerogative of a State to punish an indi-
vidual for the commission of crimes under the pro-
visions of the criminal law of that State. Claims

based on provisions of private law can be defined
as claims any natural or legal person, including
States or other public entities acting iure gestionis,
can raise, for example a claim of the owner
against the possessor for the recovery of the res in
question or a claim to regain possession of that
res. Consequently, the Resolution suggests a fun-
damental distinction between claims based on pri-
vate law and public law. Its primary principle, the
applicability of foreign public law by domestic
courts, relates only to claims based on provisions
of private law. If such a claim under private law is
grounded on preliminary issues affected or even
directly determined by foreign public law, domestic
courts should not disregard a priori the legal ef-
fects of that foreign law on the preliminary issue.
Such a preliminary issue could be, for example,
the question of ownership of a movable antiquity in
the framework of a claim for recovery of property
based on an ownership title under private law.

Therefore, the conclusion by Gray J. in Iran v.
Barakat that “public laws, like penal laws, may not
be enforced directly or indirectly in the English
Court™ appears not to represent precisely the in-
ternational state of choice-of-law methodology as
laid down by the Wiesbaden Resolution of 1975 of
the Institut de Droit International, in that it does not
draw a distinction between claims based on public
foreign law such as penal or revenue laws and
claims based on private law whose preliminary is-
sues might be affected by the application of public
foreign law. To be sure, no legislator and no court
would be bound by this Resolution. Rather, any
law-producing entity is, in principle, free to ex-
pressly stipulate the rule that foreign public law
must be fully ignored. However, the internationally
leading conflicts lawyers of the Wiesbaden Reso-
lution in 1975 could not identify any cogent theo-
retical or practical reason for such a rule,? and no
such reasons seem to have emerged in the mean-
time. Any substantial conflict with the interests of
one of the parties or of the State whose courts ap-
ply foreign public law when deciding upon a claim
based on private law can, and should alone, be re-

1 Government of the Islamic Republic of Iran v Barakat Gal-
leries Ltd, [2007] EWHC 705 (QB), para. 81.

2 See Pierre Lalive (rapporteur on this issue of the 1975
Wiesbaden session), L’application du droit public
étranger, Rapport définitif, Institut de Droit International,
Annuaire Vo. 56, Session de Wiesbaden 1975, Basel
1975, p. 219 et seq., at p. 251 et seq. ; see also p. 258,
summarising the work of the Institute on this issue by
stating: « En condamnant le pseudo-principe de
linapplicabilité a priori de ‘droit public d’'une autorité
étrangére, et en affirmant la possibilité et 'opportunité
d’attitudes plus nuancées, plus conformes aux besoins de
la société contemporaine, I'Institut ferait ceuvre utile ».
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solved by the public policy control of the particular
provision of foreign public law in question on a
case-to-case basis.

It must be conceded that the distinction between
private and public law has always suffered from
uncertainties even in legal orders that ascribe
much importance to this distinction.” On the other
hand, even though the legal orders of the common
law do not pay a comparable degree of attention to
this conceptual duality of law, there is good reason
to argue that the distinction between private and
public law applies a priori to any legal order? irre-
spective of the fact that the characterisation of a
certain provision as private or public law might be
uncertain.

In the context of the obiter dicta by Gray J. in his
judgment in Iran v. Barakat, one may still raise two
objections against the argument in favour of the
application of foreign public law advanced on the
basis of the 1975 Wiesbaden Resolution: the Res-
olution might not have restated the state of the
choice of law methodology but might have formu-
lated its own vision of what should be done. This
objection will be at least challenged by a few com-
parative observations on examples of legislation
and court practice that support the principle of the
1975 Wiesbaden Resolution (see below, section
[l). One may further hold that any arguments
drawn from the Resolution are irrelevant for an En-
glish court because the English principles of the
conflict of laws endorse the rule that foreign public
law must never be applied. Again, only few obser-
vations will suffice to put this contention into ques-
tion (see below, section V).

lll. Comparative Observations

The few comparative observations presented in
this short case note cannot provide a comprehen-
sive picture of the issue in question but will merely
identify examples of legislation and court practice
that are consistent with the concept of the 1975
Wiesbaden Resolution.

1. Germany

German courts do not have jurisdiction to hear
claims based on public foreign law, but they will
apply foreign public law if it is relevant to prelimi-
nary issues of a claim based on private law.® For

1 Pierre Lalive, id., Rapport préliminaire, p. 157 et seq., at p.
159; Rapport définitif, p. 219 et seq., at p. 234 et seq.

2 E.g. Gustav Radbruch, Rechtsphilosophie, 3rd edn (Leip-
zig, 1932) § 16.

3 See e.g. Gerhard Kegel and Klaus Schurig, Internationa-
les Privatrecht (Munich, 9th edn 2004), p. 1092, with fur-

example, the Higher Regional Court (Kammerg-
ericht) of Berlin recently had to decide upon a
claim raised by the Arabic Republic of Egypt
against an antiquities dealer in Germany.* Egypt
sought to prevent the performance of a contract of
sale under which several Egyptian antiquities with
a value of US$2 million were to be exported from
Germany to a buyer in the United States. Egypt
applied for interim measures in order to protect the
enforcement of a claim for recovery based on title
and possessory rights under sections 985, 1007,
861 of the German Civil Code (Burgerliches
Gesetzbuch). To this end, Egypt was required to
establish its title to the antiquities at issue with suf-
ficient probability. Egypt relied on article 6 of the
Egyptian Law no. 117/1983 on the Protection of
Archaeological Objects that declares any archaeo-
logical object to be public property of the State of
Egypt. The Court applied this foreign public law.
The claim for interim measures ultimately failed
nevertheless because Egypt could not establish
with sufficient probability that the movables in
question were in fact located in Egypt at the time
of the enactment of article 6 of the aforementioned
Egyptian Law — a necessary precondition to apply
that foreign law according to German choice-of-
law rules governing the legal status of movables,
the lex rei sitae. However, the claim could only fail
for evidentiary reasons because the German court
examined in detail whether the conditions of the
foreign law were fulfilled. Had the movables in fact
been located in Egypt at the time of the enactment
of article 6 of the aforementioned Egyptian Law,
the German court would have considered Egypt to
have acquired ownership by virtue of that foreign
public law — subject of course to further conditions
arising from the foreign law in question or German
conflicts rules such as, inter alia, a public policy
test of the foreign public law as to the conformity of
its expropriating effects with German constitutional
guarantees.®

Since Egypt could not support its submission of
ownership on the basis of article 6 of the Egyptian
Law no. 117/1983 on the Protection of Archaeo-

ther references; Christian von Bar/Peter Mankowski, /nter-
nationales Privatrecht Vol. |, (Munich, 2nd edn 2003), p.
235 et seq.

4 Higher Regional Court (Kammergericht) of Berlin, judg-
ment of 16 October 2006 - 10 U 286/05, Neue Juristische
Wochenschrift (NJW) 2007, p. 705 et seq.

5 Higher Regional Court (Kammergericht) of Berlin, judg-
ment of 16 October 2006 - 10 U 286/05, Neue Juristische
Wochenschrift (NJW) 2007, pp. 705 et seq., at p. 706; for
further reference on this issue see e.g Christian Armbris-
ter, ,Privatrechtliche Anspriche auf Ruckfihrung von Kul-
turgutern ins Ausland’, Neue Juristische Wochenschrift
(NJW) 2001, p. 3581 et seq., at p. 3583.
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logical Objects, Egypt additionally relied on an ear-
lier legislation on the protection of cultural proper-
ty, Law no. 66/1963. The German court also ex-
amined this foreign public law of Egypt in detail
rather than rejecting its application a priori, and
eventually held that it did not contain any provi-
sions that confer a title of ownership of archaeo-
logical objects upon the State. In particular, the
court held that Law no. 66/1963, according to
which the export of archaeological objects is a
criminal offense, cannot be construed as confer-
ring title to the protected objects on the State that
has enacted that legislation. In its reasoning, the
Court did not express any doubts concerning the
applicability before the German courts of Law no.
66/1963 as a penal law . One may of course argue
that the issue of applicability of foreign law was not
relevant to the Court since it appeared clear from
the outset that the 1963 Law does not confer title.
However, it would have been presumably even
more expeditious for the Court to simply argue that
foreign (penal) law will not be applied. In not doing
so the Court implies that Law no. 66/1963 would
have been applicable in principle irrespective of
the fact that it contains provisions of penal law.

In addition, German courts have repeatedly held
that the expropriation of property under foreign
public expropriation legislation or acts constitutes
a valid transfer of title where the property was
present on the territory when the expropriation leg-
islation or act entered into force. For example, the
Federal Court of Justice (Bundesgerichtshof) re-
cently decided upon the expropriation of property
by the Soviet occupation regime on the territory of
the former German Democratic Republic and held
that “the effects of an expropriation are, according
to the recurrent caselaw of the Federal Court of
Justice, limited by the principle of territoriality. Ac-
cordingly, only assets within the reach of power of
a State are subject to that state's expropriation
measures”.! However, if assets are in fact subject
to the foreign State’s expropriation measures, the
effect of theses measures will be recognised by
German courts — subject again to further condi-
tions, in particular a public policy control.?2 Howev-
er, the public policy control is nothing special to
foreign public law but applies to any application or
recognition of effects of foreign laws by German

1 Federal Court of Justice (Bundesgerichtshof), judgment of
22 March 2006 - IV ZR 6/04, at no. 21, Neue Juristische
Wochenschrift, Rechtsprechungsreport (NJW-RR) 2008,
p. 1091 et seq.

2 See e.g. Federal Court of Justice (Bundesgerichtshof),
judgment of 28 April 1988 - IX ZR 127/87, Neue Juristis-
che Wochenschrift (NJW) 1988, p. 2173 et seq.

courts. Judgments to the same effect have been
handed down on several occasions,® and the Fed-
eral Constitutional Court (Bundesverfassungs-
gericht), the highest judicial authority in Germany,
has expressly approved earlier decisions in this
line of case law.*

Consequently, if property is located within the terri-
tory of a State which enacts expropriation laws or
which takes the respective expropriation mea-
sures, German courts regard the previous title to
the property as having been validly extinguished
and the State as having validly acquired title. If
subsequently a chattel is transferred to Germany
and the foreign State now claims against the pos-
sessor for recovery based for example on its title
under section 985 of the German Civil Code (Bur-
gerliches Gesetzbuch, BGB), the German court
will hold that the claimant is the ‘owner’ in the
sense of that section. The foreign expropriation —
or any other change in title to the property under
the foreign private law — that took place on the for-
eign territory while the movable property was
present on that territory, ‘imprints’ the legal status
of the movable.® Thus, the effects of foreign prop-
erty law, for example an accomplished transfer of
title to a chattel, may stem from foreign public law
or foreign private law. German law does not draw
a distinction between these two sources of legal
effects on the title to a chattel under the lex rei
sitae. One has to bear in mind, however, that un-
der German private international law, such an ‘im-
print’ occurs only if the transfer of title under the
foreign lex rei sitae is fully completed while the
chattel remains on the foreign State’s territory. If
the chattel leaves the territory prior to the comple-

3 Federal Court of Justice (Bundesgerichtshof), judgment of
4 June 2002 - XI ZR 301/01, Neue Juristische Wochens-
chrift (NJW) 2002, 2389 et seq., at p. 2390, with further
references.

4 Federal Constitutional Court (Bundesverfassungsgericht),
judgment of 23 April 1991 - 1 BvR 1170/90, 1 BvR
1174/90, 1 BvR 1175/90, Neue Juristische Wochenschrift
(NJW) 1991, 1597 et seq.

5 The underlying theory in German private international law
is known as the ‘imprint theory’ (Prédgungstheorie). ques-
tions relating to title to a chattel are governed by the /ex
rei sitae, the law of the place where the chattel is situated.
If it is situated in Germany at the time of the proceedings,
German courts will apply provisions of German property
law. German property law includes a claim of the owner
against the possessor for recovery of possession in sec-
tion 985 BGB. The claimant then has to show its title to the
goods. It will succeed by referring to, as the case may be,
foreign public laws and/or acts effecting the expropriation
as the lex rei sitae at the time when the chattel was
present on the territory of the foreign State’s which en-
acted the relevant foreign public law, see e.g. Gerhard
Kegel and Klaus Schurig, /nternationales Privatrecht (Mu-
nich, 9th edn 2004), p. 771: ‘fait accompli’.



Kunstrechtsspiegel 04/07

-176 -

tion of the transaction, the effects of the foreign
property law have not yet ‘imprinted’ the chattel.

Finally, German courts take account of factual as
well as legal effects of foreign public law when
they apply the applicable private law. Taking ac-
count of foreign public law does not amount to its
immediate application but may nevertheless deter-
mine the result of the proceedings. In particular,
openly framed conditions for the application of a
certain provision may be affected by foreign public
law in that the foreign public law concretises an
open condition in the specific case such as e.g.
‘good faith’, ‘legitimate interest’, ‘immorality’ or
‘public policy’. The landmark case on this issue’ in-
volved an insurance contract. This insurance con-
tract related to three containers with African cultur-
al goods to be transported from Nigeria to Ger-
many. During the transportation, several of these
goods disappeared. The insurer paid out in re-
spect of the loss incurred, and sued the shipowner
for compensation. The defendant argued, inter
alia, that the insurance contract, governed by Ger-
man law, was void for violation of a statutory law
and for violation of public policy because the ex-
port of the Nigerian cultural objects violated Nigeri-
an export control legislation. The court held that “in
the interest of the safeguarding of the morality of
the international trade in cultural goods, the export
of cultural objects in violation of an export prohibi-
tion of the State of origin does not deserve the pro-
tection by private law including the protection by
the insurance of the transportation of cultural
goods from the territory of a foreign state in viola-
tion of that State’s export control laws aiming at
the protection of cultural goods”. The Court relied
on a provision in the standard terms of the insur-
ance contract according to which the insurance
contract is valid only if it relates to a ‘legitimate’ in-
terest to be insured. In applying this flexible pre-
condition of legitimacy to the case, the Court relied

1 Federal Court of Justice (Bundesgerichtshof), judgment of
22 June 1972 - Il ZR 113/70, Neue Juristische Wochens-
chrift (NJW) 1972, 1575; see also the case note by Fre-
deric Alexander Mann, Neue Juristische Wochenschrift
(NJW) 1972, 2179, who approves this decision and takes
the opportunity to criticise once more the “unfortunate doc-
trine of a special status of foreign public law”, see also
Frederic Alexander Mann, ‘Conflict of Laws and Public
Law’, Recueil des Cours 132 (1971-1), 107 et seq., at 182
et seq.; however, the case has triggered many comments,
not all of which are affirmative; for an overview see e.g.
Gerhard Kegel / Klaus Schurig, Internationales Privatrecht,
g edn 2004, p. 1147; see also Werner Lorenz, ‘Rechtsfol-
gen auslandischer Eingriffs-normen — Zur Lehre vom “Ver-
nichtungsstatut”, in Heinz-Peter Mansel et al. [eds.], Fest-
schrift fir Erik Jayme Vol. |, Munich 2004, p. 549 et seq.,
at pp. 555 et seq.

on foreign public law in order to evaluate the inter-
est in question. It thus took account of foreign pub-
lic law while applying German law. Presumably,
this technique of taking account of foreign public
law in the framework of the applicable private con-
tract law to the effect that the foreign public law
may render the contract invalid via openly framed
conditions for the validity of the contract must be
restricted to those foreign public laws that pursue
a policy that is in conformity with the policies of the
legal order that provides for the lex contractus.? In
addition of course, the policy must not violate the
ordre public of the lex fori. In the case of the Nige-
rian masks, German law provided both for the lex
contractus and the lex fori. However, the Federal
Court of Justice did not consider that an immediate
public interest of Germany was affected by the vio-
lation of Nigerian export control law. Therefore, the
court resorted to another line of reasoning and
held that foreign public law should even be taken
account of if the foreign law pursues policies about
which the international community of States has
reached consensus. Even though Germany had
not ratified the 1970 UNESCO Convention on the
Means of Prohibiting and Preventing the lllicit Im-
port, Export and Transfer of Ownership of Cultural
Property at the time,® the court inferred from the
Convention a consensus of the international com-
munity of States on the necessity to protect cultur-
al property. It further inferred from the Convention

2 Federal Court of Justice (Bundesgerichtshof), judgment of
21 December 1960 - VIII ZR 1/60, Neue Juristische
Wochenschrift (NJW) 1961, 822: contract under German
law held invalid for immorality in the sense of section 138
BGB because it sought to circumvent US embargo legisla-
tion that was considered protecting not only the public in-
terest of the USA but also that of Germany against states
of the former Eastern Bloc.

3 Germany is in the process of implementing the 1970 UN-
ESCO Convention, see Gesetz zu dem Ubereinkommen
vom 14. November 1970 Uber MalRnahmen zum Verbot
und zur Verhitung der rechtswidrigen Einfuhr, Ausfuhr
und Ubereignung von Kulturgut vom 20. April 2007, Bun-
desgesetzblatt (BGBI.) 2007 Teil Il Nr. 12 of 25. April
2007, S. 626. This act of the German Parliament entered
into force on 26 April 2007 and will transform the UN-
ESCO treaty into domestic law once Germany has acced-
ed to the treaty. On the same date, the implementation
legislation, the Gesetz zur Ausfuhrung des UNESCO-
Ubereinkommens vom 14. November 1970 (iber MaBnah-
men zum Verbot und zur Verhltung der rechtswidrigen
Einfuhr, Ausfuhr und Ubereignung von Kulturgut (Aus-
fihrungsgesetz zum Kulturgutibereinkommen — KGUAG)
entered into force, Bundesgesetzblatt (BGBI.) 2007 Teil 1
Nr. 21 of 23 April 2007, p. 757, for a first assessment of
the implementation legislation see Matthias Weller, Zur
Umsetzung der UNESCO Konvention von 1970 in
Deutschland, in Gerte Reichelt (ed.), Rechtsfragen der
Restitution von Kulturgitern, Symposium of the Ludwig
Boltzmann Institute for Euopean Law, 11 October 2007,
Vienna, forthcoming.
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that a contract that violates foreign export control
legislation on the protection of foreign cultural
property is invalid for ‘immorality’ under section
138 BGB. If this approach meets with approval,’ it
applies a fortiori to States that have ratified and, as
the case may be, implemented the 1970 UNESCO
Convention in their domestic laws.

In conclusion, German courts make a clear distinc-
tion between claims based on foreign public law
and claims based on private law. German courts
do not have jurisdiction to hear claims based on
foreign public law such as claims for money based
on foreign revenue or penal laws, but they do hear
claims based on private law such as a claim for
the recovery of chattels, and they apply foreign
public law in order to determine the preliminary is-
sues relating to such claims, such as the question
of ownership. In addition, German courts take ac-
count of foreign public law in the framework of the
applicable contract law in order to concretise
openly framed conditions for the validity of the
contract such as ‘immorality’ under section 138
BGB. German courts thus follow rather precisely
the conceptual principles laid down in the 1975
Wiesbaden Resolution of the Institut de Droit Inter-
national.

2. Switzerland

In Switzerland, the rules of private international
law are comprehensively codified in the Federal
Act on Private International Law 1987 (IPRG).2 Ar-
ticle 13(1) IPRG prescribes that the selection of a
foreign law by the choice-of-law rules of the IPRG
comprises all provisions of that foreign law that are
applicable to the situation in question. In order to
eliminate any doubts, subsection (1) makes clear
that “the applicability of a provision of the foreign
law is not excluded by the mere fact that it is char-
acterized as public law”.®> The provision does not
apply to claims based on foreign public law.* At the

1 See e.g. Werner Lorenz, ‘Rechtsfolgen ausléandischer Ein-
griffs-normen — Zur Lehre vom “Vernichtungsstatut”, in
Heinz-Peter Mansel et al. [eds.], Festschrift fiir Erik Jayme
Vol. |, Munich 2004, p. 549 et seq., at p. 555.

2 Bundesgesetz Uber das internationale Privatrecht vom 18.
Dezember 1987.

3 Article 13 IPRG reads: “Die Verweisung dieses Gesetzes
auf ein ausléandisches Recht umfasst alle Bestimmungen,
die nach diesem Recht auf den Sachverhalt anwendbar
sind. Die Anwendbarkeit einer Bestimmung des aus-l&andi-
schen Rechts ist nicht allein dadurch ausge-schlossen,
dass ihr ein &ffentlichrechtlicher Charakter zugeschrieben
wird”.

4 Anton Heini, in Anton Heini et al. (eds.), IPRG Kommen-
tar, Kommentar zum Bundesgesetz (ber das internazio-
nale Privatecht (IPRG) vom 1. Januar 1989 (Zurich 1993),
Article 13 no. 13, p. 107.

same time, claims based on private law by foreign
States can be raised in Swiss courts.®> Whereas no
case law seems to exist on the application of for-
eign public law on the protection of cultural proper-
ty in actions to recover property on the basis of a
foreign lex rei sitae, the Zurich Court of Commerce
(Handelsgericht Zirich) has held that a contract to
smuggle goods for money contrary to Italian cus-
toms law was invalid for ‘immorali-ty’ (Sitten-
widrigkeit) under the applicable Swiss contract
law.® In addition, commentators provide the exam-
ple of an Italian art dealer selling a work of art un-
der ltalian contract law but without the necessary
export permission according to Italian public law
and they infer from article 13 IPRG that such a
contract would be declared void by Swiss courts.’
One reservation, however, is raised against the
application of foreign public law in the case that
such law exclusively serves the purposes and poli-
cies of the foreign State.® Yet, this reservation ap-
pears to be limited to the issue of the invalidation
of contracts by foreign public law as part of the law
chosen by the parties and would thus presumably
not apply to the applicable law to the preliminary
issue of ownership in an action to recover movable
property. In addition and along the lines of the
judgment of the German Federal Court of Justice
in the case of the Nigerian masks,® the protection
of cultural property might not count as a policy ex-
clusively serving the purposes of the foreign State
in a State like Switzerland that has ratified and
transformed into domestic law the 1970 UNESCO
Convention. To sum up, Swiss private international
law follows the principal distinction between claims
based on foreign public law and claims based on
private law; moreover, it is expressly provided by
legislation that Swiss courts should not exclude
the application of foreign public law a priori when
hearing claims of the latter type. Thus, Swiss pri-
vate international law, like German private interna-
tional law, follows rather precisely the conceptual
principle laid down in the 1975 Wiesbaden Resolu-
tion of the Institut de Droit International.™

Ibid., Article 13 no. 14, p. 107.

Handelsgericht Zurich, judgment of 9 May 1968, Schwei-

zerische Juristen-Zeitung 1968, p. 354; see also Kurt

Siehr, Das Internationale Privatrecht der Schweiz (Zurich

2002), p. 456.

7 Kurt Siehr, Internationales Privatrecht, Deutsches und eu-
ropédisches Kollisionsrecht fur Studium und Praxis (Heidel-
berg, 2002), p. 377.

8 Heini, op. cit. note 4, Article 13 no. 28, p. 111.

9 Federal Court of Justice (Bundesgerichtshof), judgment of
22 June 1972 - Il ZR 113/70, Neue Juristische Wochen-
schrift (NJW) 1972, 1575.

10 Siehr, op. cit. note 7, p. 377.

(e Né)]



Kunstrechtsspiegel 04/07

-178 -

3. United States of America

Whereas US choice-of-law doctrine excludes, like
the German and the Swiss doctrine, claims based
on foreign penal law or foreign revenue laws,’ the
issue of the application of foreign public law, in
particular foreign laws on the protection of cultural
property law, has arisen in the context of the Na-
tional Stolen Property Act.? According to its sec-
tions 2314, 2315, a person who in interstate or for-
eign commerce of any goods, including cultural
property transports, transmits, transfers, receives,
possesses, sells, etc., is guilty of a criminal of-
fence if, inter alia, he knew that the goods had
been ‘stolen’. The latter requirement has repeated-
ly been interpreted as being fulfilled if the person
knows that the objects in question were removed
from the State of origin in violation of that State’s
public laws on the protection of cultural property.®
The technique to deal with foreign public law re-
sembles the approach found in German and Swiss
jurisprudence: openly framed conditions of the ap-
plicable law, in this case the requirement that the
goods should have been ‘stolen’, are concretised
by taking account of foreign public law. Therefore,
case law of United States courts also supports at
least the primary principle of the 1975 Wiesbaden
Resolution that foreign public law is not excluded
a priori from its application by foreign courts.

In sum, one may note that several examples from
various States mirror the doctrinal concept of the
1975 Wiesbaden Resolution on the application of
foreign public law by domestic courts. On these
grounds, it appears difficult to uphold any objection
to the effect that the Resolution promotes visions

1 See e.g. Eugene F. Scoles/Peter Hay et al., Conflict of
Laws, 3rd edn (St. Paul, Minn. 2000), § 3.17, p. 142.

2 18 U.S.C. §§ 2314, 2315.

3 United States v. Hollinshead, 495 F. 2d 1154 (9" Cir.
1974) in respect to Guatemalan public law purporting to
establish State ownership of all pre-Columbian artifacts lo-
cated in the Guatemala; United States v. McClain I, 545 F.
2d 988 (5" Cir. 1977); United States v. McClain If, 593 F.
2d 658 (5™ Cir. 1979) in respect to the violation of Mexican
public export prohibition laws, the latter judgment imposing
certain due process requirements prior to the application
of the foreign laws in question in order to protect the acting
persons and restricting the application of section 2314 to
those foreign public laws that confer title to the state; Unit-
ed States v. Schultz, 333 F.3d 393 (2™ Cir. 2003), cert.
den. Schultz v. United States, 540 U.S. 11086, in respect to
to the Egyptian Law 117/1983 that also was relevant in the
case of the Higher Regional Court (Kammergericht) Berlin
discussed above; see generally e.g. Adam Goldberg,
‘Reaffirming McClain: The National Stolen Property Act
and the Abiding Trade in Looted Cultural Objects’, 53
UCLA L Rev. 1031 (20086); Jennifer Anglim Kreder,
‘The Choice between Civil and Criminal Remedies in
Stolen Art Litigation’, 38 Vanderbilt J. Transl L. 1199
(2005).

rather than restating the internationally accepted
choice-of-law methodology.

IV. English choice of law methodology

From an outsiders perspective, the English ap-
proach does not appear to be far away, if at all dis-
tant, from these principles either. Rule 3 of Dicey
Morris & Collins states that English courts have no
jurisdiction to entertain an action for the enforce-
ment, either directly or indirectly, of a penal, rev-
enue, or other public law of a foreign State.* Ac-
cording to this rule, ‘direct enforcement occurs
where the foreign State raises a claim based on its
rules of public law® - a case well known from the
1975 Wiesbaden Resolution and the comparative
observations made above. ‘Recognition’ of foreign
public law occurs if, for example, a contract is in-
validated e.g. in light of foreign public customs
rules that the parties of the contract intend to vio-
late by the execution of that contract.®° The latter
occurrence has equally been observed in the legal
orders analysed above and has been described
there as a ‘taking account’ or ‘into consideration’ of
foreign public law within the framework of the ap-
plicable private law, in particular via openly framed
conditions for the validity of a contract under the
lex contractus such as e.g. ‘immorality’. ‘Indirect
enforcement’ is defined as a case where the for-
eign State “seeks a remedy, not based on the for-
eign rule in question, but which in substance is de-
signed to give extra-territorial effect”.” The concept
of such indirect enforcement is difficult to grasp.®
Its essence seems to be a caveat for the court not
to allow evasions of the basic rule that direct en-
forcement is excluded, in particular not by the en-
gagement of (private) agents that raise claims
based on a prerogative right of the foreign State
on behalf or at least to the benefit of that State.® In
case the foreign State raises a claim itself, the is-
sue of such indirect enforcement seems not to
arise, and in cases like Iran v. Barakat the primary
task therefore appears to be to correctly distin-
guish between (direct) enforcement and recogni-

4 Dicey, Morris and Collins The Conflicts of Laws, Vol. |, 14"
edn, (London, 20086), no. 5R-019, p. 100.

5 E.g. Attorney General of New Zealand v. Ortiz, [1984] A.C.

1, 32 (C.A)), per Ackner L.J.

E.qg. Foster v. Driscoll, [1929] 1 K.B. 470 (C.A.).

Dicey, Morris and Collins op. cit. note 34, no. 5-025, p.

103.

8 See also Dicey, Morris and Collins, op. cit. note 34, no.
5R-023, p. 102: “Indirect enforcement is, however, easier
to describe than to define’.

9 Ibid., no. 5-025, p. 103, with reference to Peter Buchanan
Ltd v. McVey, [1954] |.R. 89, [1955] A.C. 516n, as explai-
ned in Williams & Humbert Ltd v. W&H Trade Marks (Jer-
sey) Ltd, [1986] A.C. 368, and Banco de Vizcaya v. Don
Alfonso de Borbon y Austria, [1935] 1 K.B. 140.
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tion of foreign public law — a distinction that was
drawn by the 1975 Wiesbaden Resolution and that
appeared constitutive for all legal orders under ob-
servation here.

When it comes to drawing this distinction in prac-
tice, however, differences arise. Whereas both En-
glish and, for example, German courts would en-
force claims of a State for the recovery of a mov-
able situated in the forum state based on a purely
possessory title," English courts would apparently
not enforce a claim by a foreign State for recovery
of a chattel situated in England based on an asser-
tion of title if this title was acquired by an act of
State of that State, for example, an expropriation
of the chattel while the chattel was present within
that State’s territory, “because the courts will not
countenance a claim by the foreign State ... based
on an exercise of sovereign power’.? In contrast,
German courts would enforce such a claim — pro-
vided of course that the expropriation or other
measures in question passes the public policy
control. The rationale for doing so is that the claim
remains based on private law even if preliminary
issues such as title might be validly affected by for-
eign public law according to the applicable lex rei
sitae and irrespective of the fact that the State that
enacted the foreign law in question now seeks to
benefit from its own legislation or acts of State. To
allow the foreign State to benefit from its own acts
of State in the domestic court might be surprising
at first sight but appears to be no more than the
logical consequence of the ‘recognition’ of the ef-
fects of the foreign (public) law on the preliminary
issue of title as a necessary precondition to a
claim for recovery of the chattel in question under
provisions of private law on the basis of the
claimant’'s ownership. From the perspective of
German choice-of-law methodology, the mere fact
that the State itself now seeks to rely on its title

1 See Attorney General of New Zealand v. Ortiz, [1984] A.C.
1, 24, per Lord Denning: “If this notice of levy [scil. by the
US Government served on a US shipowner whose ship
transported movable property of US delinquent tax payers]
had been effective to reduce the goods into the posses-
sion of the United States Government, it would, | think,
have been enforced by these courts, because we would
then be enforcing an actual possessory title”; for Germany
see e.g. Kegel and Schurig, op. cit. note 10, p. 767: lex
rei sitae governs, inter alia, possession and claims arising
thereof.

2 Don Alonso v. Cornero, (1613) Hob. 212; Princess Paley
Olga v. Weisz, [1929] 1 K.B. 718 (CA); question reserved
in Carl Zeiss Stiftung v. Rayner and Keeler Ltd (No. 2),
[1967] 1 A.C. 853, at pp. 924-925, 941, 962; see generally
Dicey, Morris and Collins, The Conflicts of Laws, Vol. |,
14" edn, (London, 2006), no. 5-033, p. 108, and no. 5-
053, at p. 119.

does not alter the characterization of the claim as
being one raised under private law, and the State’s
action does not amount to an attempt to ‘enforce’
its own acts of State in a foreign forum, neither di-
rectly nor indirectly. Rather, the State still relies on
and frames its claim under the conditions of pri-
vate law. The State is held to act iure gestionis, i.e.
in its capacity as a private owner like any other
owner of a chattel. To characterize a claim in this
scenario as one based on public foreign law
seems to blur a widely accepted line between
‘recognition’ and ‘enforcement’ of foreign public
law and there appears to be no justification for do-
ing so.

Yet, on a closer look at the nature or quality of the
property in question it may also be correct and in
tune with the concept of the 1975 Wiesbaden Res-
olution to characterize the claim of a foreign State
to recover possession of its property as enforce-
ment of foreign public law. If the lex fori distin-
guishes between private and public property and
considers the foreign State to hold such ‘public
property’, i.e. property of a distinct quality, rather
than ‘ordinary’ or private property, a claim to re-
cover possession of such public property may be
characterized as one based on public law. Not ev-
ery legal order draws this distinction. Under Ger-
man law, for example, the State and other public
entities acquire title to movables (and immovables)
under the same rules and conditions as any pri-
vate individual, and the law does not separately
categorize private and public property.® Public pre-
rogatives in respect to property are conceptualized
as a kind of lien on the property (Dienstbarkeit) to
the benefit of public purposes under public law
created by declaration of the public entity (Wid-
mung),* and the property as such remains gov-
erned by the provisions of private law. There is no
‘public property’, no res extra commercium.® Pos-
session therefore can be claimed on the basis of
the same provisions that any private individual can
rely on. This does not exclude the possibility that
special claims may arise based on the lien in addi-
tion to the claims based on private law, for exam-
ple, for the recovery of possession in order to exe-
cute the lien for the implementation of the public
purposes ‘secured’ by that lien. These claims
based on public law may even supersede the

3 See e.g. Hans-Jurgen Papier in Hans-Uwe Erichsen et al.
(eds.), Allgemeines Verwaltungsrecht, 12th edn (Berlin,
2002, § 40 11 4, pp. 594 ff. Rz. 11 ff.

4 E.g. Hans-Jurgen Papier, Recht der &ffentlichen Sachen,
Berlin, 3rd ed. 1998, p. 10.

5 Certain very limited exceptions exist, see Marc Weber,
UnverauRerliches Kulturgut im nationalen und interna-
tionalen Rechtsverkehr, Berlin 2002, p. 48.
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claim based on private law for recovery of posses-
sion by the owner based on ownership." Be that as
it may, as long as the claimant, be it a State or a
private individual, rests the claim for recovery of
possession on the issue of title, i.e. on ‘private
property’, the claim remains one based on private
law. Therefore, under German law, any claim
based on property for the recovery of possession
of a chattel is one based on private law, even if the
property in question was acquired by a State un-
der its own property law (including that State’s acts
of State) irrespective of the fact that this foreign
property law characterizes the property in question
as public. In this latter case, such public property,
unknown in the German legal system, is trans-
posed into the most similar legal structure, which
is (private) property.>

Another legal order may well adhere to the con-
trary approach according to which privately ac-
quired property is of an entirely different nature
and quality from property held by the State. One
consequence of the latter approach is that claims
based on such ‘public property’, e.g. for the recov-
ery of possession, would have to be characterized
as based on that public law relating to public prop-
erty and therefore as ‘enforcement’ of public law.
Property of a foreign State acquired by way of ex-
propriation or legislation on the protection of cultur-
al property might then, depending on the rules on
characterization under the lex fori,> have to be
characterized as ‘public property’ and could not be
claimed in a forum whose choice of law-rules ex-
clude enforcement of claims based on foreign pub-
lic law.

English judgments that exclude claims by foreign
States to recover property if the claim relies on for-
eign acts of State at the time when the res was sit-
uated there can theoretically be conceptualized
under this approach only in case that (1) the En-
glish lex fori distinguishes between public property
and private property, (2) that the property on which
the foreign State bases its claim is to be character-
ized, either by the English lex fori alone or addi-
tionally by the foreign lex rei sitae, as such ‘public
property’, and (3) that the claim of a foreign State
for recovery of possession of a chattel on the
grounds of such public property is characterized

1 See e.g. Marc Weber, UnverauRerliches Kulfturgut im na-
tionalen und internationalen Rechtsverkehr, Berlin 2002,
p. 46.

2 On this doctrine of transposition in German conflicts law
see e.g. Gerhard Kegel and Klaus Schurig, /nternationales
Privatrecht, 9th ed. 2004, p. 772.

3 The issue can either be characterised according to the /ex
fori or the lex causae, e.g. the /ex rei sitae.

by the English lex fori as one based on public law
— a somewhat unlikely scenario. Even then, excep-
tions from the exclusion of an enforcement of for-
eign public law may exist.*

V. Conclusion

The application of foreign public law by domestic
courts forms part of the internationally accepted
choice-of-law methodology. A provision of foreign
law cannot be excluded from its application for the
sole reason that foreign public law will not be ap-
plied a priori. Only claims that are based on for-
eign public law such as claims for money on the
basis of foreign revenue laws will not be heard for
lack of jurisdiction. Foreign public law that affects
preliminary issues relevant to claims based on pri-
vate law will be applied — subject to a public policy
control of the particular foreign rule in question.
English choice of law follows this approach by dis-
tinguishing between ‘enforcement and ‘recogni-
tion’ of foreign public law. Claims by a State for the
recovery of possession of chattels based on that
State’s title to the goods may well ground in pri-
vate law even if title has been acquired by an act
of State while the chattel was present on the terri-
tory of that State. In this case, ‘recognition’ occurs.
The claim of a foreign State for the recovery of
possession based on property may theoretically
also ground in public law if the property in question
is to be charaterised as ‘public property’ and if sev-
eral additional conditions are met cumulatively.
Only in this case ‘enforcement’ occurs. The rea-
soning of Gray J. in Iran v. Barakat remains silent
on this distinction.®> There may well be binding au-
thority “to the effect that public laws, like penal
laws, may not be enforced directly or indirectly in
the English Court”.° However, this conclusion does
not touch upon the crucial issue: whether in fact
‘enforcement’ or ‘recognition’ occurs if the English
court applies the Iranian legislation on the protec-
tion of cultural property. German courts would hold
that recognition occurs.

4 See e.g. Kingdom of Spain v. Christies, Manson & Woods
Ltd, [1986] 1 W.L.R. 1120, held that the Kingdom of Spain
had an arguable case that it had an equitable right to bring
an action in England to protect the property of the State
and that of its people from damage or to protect them from
pecuniary loss.

5 See also Mara Wantuch, ‘Iran v. Barakat Galleries: Eigen-
tum an Kulturgut, dass aufgrund eines &ffentlich-rechtli-
chen Gesetzes and den Staat fallt, kann nicht vor einem
englischen Gericht eingeklagt werden kann’, Kunst-
rechtsspiegel (KunstRSp) 2007 (www.ifkur.de, sub ‘Kunst-
rechtsspiegel’), in this Issue, see below.

6 Government of the Islamic Republic of Iran v Barakat Gal-
leries Ltd, [2007] EWHC 705 (QB), para. 81.
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Iran v Barakat Galleries: Eigentum an Kulturgut, dass aufgrund eines &6ffentlich-rechtlichen Ge-
setzes an den Staat fallt, kann nicht vor einem englischen Gericht eingeklagt werden

Mara Wantuch’

Im Wege der kollisionsrechtlichen Vorfrage ent-
schied der englische Gerichtshof, die Queen’s
Bench Division in der ersten Instanz, dass das ira-
nische Kulturguterrecht dem Staat Iran kein Eigen-
tum an auf seinem Gebiet illegal freigelegten oder
illegal ausgefiuhrten archaologischem Kulturgut ge-
wahre. Des weiteren entschied das Gericht, dass
auch wenn iranische Kulturglter automatisch an
den Staat fallen, es mit einem stattgebenden Urteil
unzul&ssig in die Souveranitadt des Iran eingreifen
wurde.

Die Notwendigkeit der ersten Vorfrage ergab sich
aus der englischen Vindikationsklage. Diese setzt
zwar nicht ausdricklich Eigentum, sondern ledig-
lich ein unmittelbares Recht zum Besitz des Kla-
gers voraus, so dass auch der Besitzmittler, sprich
etwa ein Entleiher auf Herausgabe klagen kann.
Dieses Besitzrecht mul aber auf einem sog. ,pro-
prietary interest’, also auf ein Eigentumsrecht nach
englischem Property Law zurlckzuflihren sein.
Die Eigentumsfrage wurde nach einer Anknupfung
an die /ex rei sitae nach iranischem Recht beurteilt.

Das Gericht befand, dass die einschlagigen Geset-
ze keine Vorschrift enthielten, die dem Iran Eigen-
tum an arch&ologischem Kulturgut einrdumen, wel-
ches auf seinem Staatsgebiet freigelegt oder illegal
ausgefthrt wird. Zwar wirde ein 1979 ergangenes
Kulturgesetz dem Staat ein automatisches Besitz-
recht zusprechen. Dieses Besitzrecht wlrde aber
nicht auf dem notwendigen ,proprietary interest
basieren. Selbst wenn man anndhme, das einge-
raumte Besitzrecht basiere auf einem Eigentums-
recht nach englischem Verstandnis, stelle sich das
Problem, dass englische Gerichte 6ffentlich-rechtli-
che und strafrechtliche Normen auslandischer
Staaten nicht durchsetzen kénnen.

Das Urteil basierte auf folgendem Sachverhalt: Die
iranische Regierung behauptet, mehrere wertvolle
Artefakte aus dem Jiroft Gebiet wirden sich un-
rechtm&Big im Besitz der Londoner Galerie Bara-
kat befinden. Es handelt sich um eine Vielzahl ver-
zierter Urnen, Schisseln und Trinkgefale, die an-
geblich illegal auRer Landes gebracht wurden. Das

*  Wissenschaftliche Mitarbeiterin am Institute of Art and Law,
London.

Jiroft Gebiet befindet sich im Sidosten Irans und
gilt als Wiege eine der ersten literaten Gesellschaf-
ten, die auf das 3. Jahrtausend vor Christus datiert
wird. Die Stadt Jiroft wurde erst vor kurzem ent-
deckt, und Ausgrabungen haben gerade erst be-
gonnen. Die Galerie Barakat, die sich hauptséch-
lich mit dem Kauf und Verkauf von archaologi-
schem Kulturgut einen Namen gemacht hat, be-
hauptet dagegen, die sich in ihrem Besitz befindli-
chen Wertgegenstédnde wirden nicht aus dem Ji-
roft stammen. Im Ubrigen habe sie die Gegenstan-
de sowohl nach deutschem, franzésischen und
schweizerischen Recht gutglaubig erworben.

Der Iran grindet sein Eigentumsrecht an den Ge-
genstédnden hauptsachlich auf dem ,National Heri-
tage Protection Act 1930 und auf ein 1979 ergan-
genes Gesetz, dem “Legal Bill Regarding Preventi-
on of Unauthorized Excavations and Diggings in-
tended to obtain antiquities and historical relics
which according to international criteria, have been
made or have come into being one hundred or
more years ago*“.

Erste Vorfrage: Eigentum

Nach teleologischer Auslegung des 1930 ergange-
nen Gesetzes zum Schutze des iranischen natio-
nalen Kulturerbes kam das Gericht zu dem
Schluss, dass es Sinn und Zweck dieser Vorschrif-
ten sei, Kulturgiter anhand eines Registers unter
Staatslberwachung zu stellen und dem Staat eine
Art Vorkaufsrecht zu gewahren (Art. 9). Zwar, be-
stimmt das Kulturgesetz in Art 11 und 18, dass der
Iranische Staat die exklusiven Rechte an allen
Ausgrabungen innehaben soll. Dies wlrde aller-
dings nicht einem automatischen Eigentumsrecht
des iranischen Staates gleichkommen. Vielmehr
raume Art. 5 des Gesetzes Privatleuten ausdrick-
lich Eigentum an Kulturgltern ein. Art. 9 besagt
weiterhin, dass der Eigentimer eines solchen Ob-
jektes die Regierung von einem Verkauf des Ob-
jektes informieren mufl. Die gleiche Pflicht trifft
einen Finder von arch&ologischen Objekten. Ein
automatisches Eigentumsrecht des iranischen
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Staates an freigelegten Kulturgitern auf Grundlage
dieses Gesetzes scheide damit offensichtlich aus.
Das 1979 ergangene Kulturgesetz wurde von dem
englischen Gericht als strafrechtliche Norm inter-
pretiert. Eine teleologische Auslegung dieses Ak-
tes ergab, dass Sinn und Zweck die Verhinderung
von Plinderungen archaologischen Kulturgutes
sei. Dieses Gesetz trifft keine offensichtliche Aus-
sage Uber das Eigentum and freigelegten Kulturgu-
tern. Art 2 des Rechtsaktes verpflichtet jeden Fin-
der von arché&ologischem Kulturgut die Fundstiicke
so bald wie méglich der néachst zustandigen Kultur-
behdérde zu melden. Kommt der Finder dieser
Pflicht nicht nach, macht er sich strafbar. Dies be-
trifft wohl auch den Eigentlimer des Grundsttickes,
auf dem ein Artefakt freigelegt wurde.

Eigentum an Kulturgttern wird durch das Gesetz
nur in dem Fall einer Beschlagnahme des Objektes
nach einer gerichtlichen Verurteilung des Taters,
welcher sich der Plinderung, unrechtméagigen
Ausgrabung oder der Hehlerei mit nach diesem
Gesetz illegal freigelegtem Kulturgut strafbar ge-
macht hat, auf den Staat Ubertragen.

Die Queens Bench Division entschied, dass Art 2
durch die Meldepflicht ein unmittelbares Recht zum
Besitz auslést, dies aber nicht fur die Begrindung
von Eigentum des Staates an Kulturgut ausreiche.
Hinzukommt, dass das Parlament sich nicht dazu
entschieden hat, ausdricklich den Staat als Eigen-
tumer an allem auf iranischem Boden befindlichen
Kulturgut zu benennen, als das Kulturgesetz von
1979 erlassen wurde, obwohl die Méglichkeit dazu
bestand. Dies bestétigt, so Richter Gray, dass es
nicht der Zweck des Gesetzes sei, Staatseigentum
an Kulturgut zu begriinden.

Das Gericht stellte weiterhin fest, dass Art 9 und
10 des Kulturgesetzes von 1930 und Art 2 des
Gesetzes von 1979 dem Iran zwar ein unmittelba-
res Recht zum Besitz an iranischem Kulturgut ge-
wahre, diese aber nicht die notwendige ,prioprieta-
ry nature’, innehabe, um vor einem englischen Ge-
richt auf Herausgabe zu klagen, da das Besitzrecht
aufgrund eines o&ffentlichen-rechtlichen Gesetzes
entstanden ist, was nach englischem Rechtsver-
stdndnis kein eigentumsrechtliches Verhaltnis dar-
stellt.

Folgt man der Argumentation des Gerichts, so er-
gibt sich, dass weder der Staat, noch der Finder,
noch der Eigentimer des Grund und Bodens, auf
dem ein Artefakt gefunden wurde, Eigentum an
solchen Gegenstadnden im Iran erwirbt. Fundstticke

scheinen damit also herrenlos zu sein. Klagen
kann allerdings nur der Eigentiimer einer Sache.

Zweite Vorfrage: Justiziabilitat

Was die Vorfrage zur Justiziabilitdt angeht, so fiel
das Urteil des Gerichts Uberraschend aus. Die Ent-
scheidung brachte offensichtlich Fragen der Aner-
kennung und Durchsetzbarkeit fremder Rechtsakte
durcheinander. Das Gericht kam zu der Schlussfol-
gerung, dass, selbst wenn der Iran Eigentum an
den Artefakten erworben hatte, dieses Eigentums-
recht auf ein 6ffentlich-rechtliches und strafrechtli-
ches Gesetz zurickzufiihren, und somit nicht
durchsetzbar sei.

Justice Gray bezog sich hierbei auf die Grund-
satzentscheidung des Court of Appeal Afttorney
General of New Zealand v Ortiz, welche besagt,
dass Hoheitsakte, die auf auslandischen 6ffentlich-
rechtlich oder strafrechtlichen Normen basieren,
als acta iure imperii nicht vor einem englisches Ge-
richt durchgesetzt werden kénnen. Im Fall Ortiz
klagte Neuseeland auf Rickgabe einer gemeilkel-
ten Maori Figur, welche 1972 in Neuseeland in ei-
nem Sumpf gefunden, ohne Exportgenehmigung
auBer Landes gebracht und vom Beklagten in ei-
nem Londoner Auktionshaus zum Verkauf angebo-
ten wurde.

Das einschlagige Kulturgesetz, der Historical Artic-
les Act 1962, Ubertrug das Eigentum an archéolo-
gischen Kulturgut nicht automatisch mit dem illega-
len Export auf den Staat, sondern nur im Falle ei-
ner Beschlagnahme des fraglichen Objekts durch
die Behdrden. Da eine solche Beschlagnahme nie-
mals stattgefunden, und die Figur ohne Wissen der
Behérden das Land verlassen hat, wére eine ge-
richtliche Anordnung der Rickgabe des Gegen-
standes an Neuseeland einer gerichtlichen Ersatz-
vornahme der Beschlagnahme gleichkommen und
hatte somit in die staatliche Souveranitdt Neusee-
lands eingegriffen.

Die Auffassung des Gerichts in New Zealand v Or-
tiz' erscheint folgerichtig. Aufgrund der fehlenden
Beschlagnahme auf neuseeldndischem Staatsge-
biet war noch gar kein anerkennungsfahiges Recht
im Sinne des internationalen Privatrechts entstan-
den. Die Voraussetzungen, die das nationale
Recht an die Entstehung des Rechts stellt, kénnen
nicht von einem fremden Gericht im Nachhinein
durch fiktive Vollstreckung fremder Hoheitsakte er-
fullt werden.

1 Attorney General of New Zealand v. Ortiz, [1982] Q.B. 349

[1982] 2 W.L.R. 10.



http://uk.westlaw.com/find/default.wl?rp=%2Ffind%2Fdefault.wl&DB=3898&SerialNum=1981032356&FindType=g&AP=&fn=_top&rs=WLUK7.04&mt=WestlawUK&vr=2.0&sv=Split&sp=ukatkcl-000
http://uk.westlaw.com/find/default.wl?rp=%2Ffind%2Fdefault.wl&DB=4891&SerialNum=1981032356&FindType=g&AP=&fn=_top&rs=WLUK7.04&mt=WestlawUK&vr=2.0&sv=Split&sp=ukatkcl-000

Kunstrechtsspiegel 04/07

-183 -

Der Barakat Fall allerdings gestaltet sich anders.
Zwar haben die iranischen Kulturgesetze dem
Staat kein Eigentum an archédologischem Kulturgut
zugesprochen, das Gericht hat aber festgestellt,
dass die sofortige Meldepflicht Gber Fundsticke
zumindest ein Besitzrecht auslésen wirde, wel-
ches ein anerkennungsfahiges und nach irani-
schem Recht auch einklagbares Recht ist. Ist die-
ses anerkennungsféhige Recht bereits auf frem-
dem Staatsgebiet entstanden, so kann es sich bei
der Einklagung dieses Rechts vor einem fremden
Gericht nicht um eine unzuldssige Durchsetzung
eines ausléndischen Hoheitsaktes auf fremdem
Staatsgebiet handeln.

Die Entscheidung scheint auch mit dem bisher gel-
tenden Fallrecht unvereinbar zu sein, welches
fremde Rechtsakte, die nicht gegen den Ordre Pu-
blic verstoRen, zumindest anerkennt. Im Fall
Princess Paley Olga v Weisz’!, hat das Gericht die
Klage auf Ruckgabe von mehreren Gemélden und
anderen Wertgegensténden, welche 1917 im Pa-
last der Klagerin in Russland beschlagnahmt wur-
de, zuriickgewiesen. Die Enteignung der Klégerin
zu Gunsten des russischen Staates wurde als
fremder Hoheitsakt anerkannt. Das Gericht be-
schloss, dass Hoheitsakte anerkannter Regierun-
gen auf eigenem Hoheitsgebiet nicht in Frage ge-
stellt werden dirfen.

Entscheidend ist demnach ob das Recht welches
in einem ausléndischen Forum eingeklagt wird, be-
reits auf dem Gebiet des Klagers entstanden ist,
oder wie im Fall Ortiz wo aufgrund der fehlenden
Beschlagnahme auf dem eigenen Staatsgebiet erst
gar kein einklaghares und anerkennungsfahiges
Recht bestand, so dass dessen Durchsetzung vor
einem fremden Gericht tatséchlich in die Souvera-
nitét eines ausléndischen Staates eingreifen wdr-
de.

Hat ein Staat Eigentum auf seinem Staatsgebiet
erworben, sei es aufgrund eines Kaufes oder auf-
grund eines offentlich-rechtlichen oder strafrechtli-
chen Gesetzes, so ist ein anerkennungsfahiges
Recht entstanden und muss somit auch vor einem
auslandischem Gericht einklagbar sein.

Die Barakat - Entscheidung ist in die nachste In-
stanz gegangen und es bleibt zu hoffen, dass das
Berufungsgericht die potentielle Auswirkung auf
das internationale Kunstrecht in Erwé&gung ziehen
wird.

1 Princess Paley Olga v. Weisz, [1929] 1 K.B. 718.

Wird der Erfolg im Court of Appeal ausbleiben,
werden Klagen von Staaten deren Kulturgut auf-
grund eines &ffentlich-rechtlichen Aktes ihr Eigen-
tum geworden ist, vor englischen Gerichten be-
reits an der Zulassigkeit scheitern. Folglich mUsste
England neue Rechtsakte erlassen, um mit der
UNESCO 1970 Konvention konform zu bleiben.
Bisher beharrten die Briten auf dem Standpunkt,
keiner neuen Gesetze zu bedlirfen, da das vorhan-
dene Prajudizienrecht bereits die Voraussetzungen
der Konvention erflillen wirde. Die Konvention ver-
langt aber gerade die Durchsetzung entstandener,
fremder Besitz- und Eigentumsrechte in Kulturan-
gelegenheiten.

Im Ubrigen bleibt festzuhalten, dass, selbst wenn
der Iran mit seinem Vorfragen Erfolg hat, dies noch
keine ,Heimreise“ der Artefakte nach sich zieht.
Entscheidende, strittige Fragen, wie der tatsachli-
che Ursprung der Artefakte, der Zeitpunkt und die
Umstande des illegalen Exports, deren gutglaubi-
ger Erwerb und Verjahrungsfristen werden erst in
einem Hauptverfahren behandeilt.
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Iran v. Berend:
Kein renvoi im englischen internationalen Sachenrecht:
Keine lex originis im franzésischen Kollisionsrecht

Matthias Weller*

Der Royal Court of Justice, London, hat am 1. Fe-
bruar 2007 in "The Islamic Republic of Iran v. De-
nyse Berend"' entschieden, dass weder das engli-
sche noch das franzdsische Kollisionsrecht der lex
originis als Anknupfungsregel flr die Frage des Ei-
gentumserwerbs an illegal exportierten Kulturgu-
tern folgt. Die Entscheidung zum franzésischen
Kollisionsrecht erging lediglich im Rahmen einer
Alternativbegrindung fur den Fall, dass entgegen
der Auffassung des Gerichts das englische inter-
nationale Sachenrecht Gesamtverweisungen aus-
spricht.

Die Entscheidung erging zu folgendem Sachver-
halt.: Die Beklagte hatte im Oktober 1974 Uber
einen mittelbaren Stellvertreter in New York ein
antikes Fragment eines Tempels von Persepolis
aus dem funften Jahrhundert vor Christus erwor-
ben. Ihr Agent Ubereignete das Stlick im Novem-
ber 1974 in Paris. Als die Beklagte das Stlick 2006
bei Christie's versteigern wollte, machte der Iran in
Ansehung seiner Exportverbote fur Kulturgtter An-
spriuche auf Herausgabe geltend. Die Beklagte
wandte gutglaubigen Erwerb, hilfsweise Ersitzung
nach franzésischem Recht ein - mit Erfolg. Die
Entscheidung enthalt grundlegende Erwagungen
zum englischen Kollisionsrecht, insbesondere zu
den Grenzen der richterlichen Befugnis, ausléndi-
sches Recht fortzubilden. Die Kl&gerin hatte nam-
lich unter Verweis auf die ratio scripta verschiede-
ner volkerrechtlicher Vertrage (UNESCO-, UNI-
DROIT-Konvention) und materiellem franzdsi-
schem Kulturgtterschutzrecht (Code du Patrimoi-
ne)? eine Rechtsfortbildung der richterrechtlichen
lex rei sitae in Gestalt der Anwendung der lex ori-
ginis fur bewegliche Kulturglter angeregt. Hierzu
konnte sich das englische Gericht nicht durchrin-
gen, ebenso wenig wie zu einer entsprechenden
Fortbildung des englischen Kollisionsrecht. Dies
obliege dem Gesetzgeber. Der belgische Gesetz-

*  Dr. jur., Mag.rer.publ., Wissenschaftlicher Assistent am In

stitut fur internationales und auslandisches Privat- und

Wirtschaftsrecht der Universitat Heidelberg und Vorstand

des Instituts fur Kunst und Recht IFKUR e.V. Heidelberg.

Vgl. den Abdruck des Urteils in diesem Heft.

2 Hierzu jungst umfassend und instruktiv, auch zur lex origi
nis (in Umsetzung von Art. 12 der KulturgUterruckgabe
richtlinie), IFKUR-Mitglied Julia El-Bitar, Der deutsche und
der franzésische Kulturguterschutz nach der Umsetzung
der Kulturguterrickgaberichtlinie, Berlin 2007, zugl. Diss.
Kéin 20086.

—

3 Code de droit international privé belge (z.B.

geber hat sich jungst in Art. 90 des belgischen
IPR-Gesetzes vom 16. 7. 2004 zumindest zu einer
fakultativen Anwendung der lex originis durchge-
rungen.® Das Institut de Droit International hatte
sich bereits 1991 in seiner Resolution von Basel
fur die lex originis ausgesprochen. Der Text der
Resolution ist zur Erinnerung im Anhang zu die-
sem Beitrag abgedruckt.

Zur Herleitung der internationalen Zustandigkeit
fur die Klage des Staates Iran gegen einen franzd-
sischen Beklagten hat das Urteil allerdings nicht
Stellung genommen, es verwies lediglich darauf,
dass die streitgegenstandliche Sache sich bei
Christie's in London zur Verwahrung befindet,
einen Gerichtsstand der beweglichen Sache kennt
die an sich anwendbare, aber nicht in Bezug ge-
nommene EuGVO allerdings nicht. Dies fUhrt ins-
besondere in Kunstrechtsfallen nicht selten zu Zu-
standigkeitsliicken, etwa bei der Hinterlegung ei-
nes Kunstwerkes im Pratendentenstreit.*

Die Entscheidung des englischen Gerichts ver-
deutlicht damit wieder, wie sehr das Kunstrecht die
dogmatischem Strukturen des Internationalen Pri-
vatrechts (wie auch anderer klassischer Rechtsge-
biete) herausfordert und auf den Prifstand stellt.

http:/Awvw-
w.notaire.befinfo/actes/100_code_dip.htm), in Kraft getre-
ten am 1. Oktober 2004, Art. 90: (1) Lorsqu'un bien qu'un
Etat inclut dans son patrimoine culturel a quitté le territoire
de cet Etat de maniére illicite au regard du droit de cet
Etat au moment de son exportation, sa revendication par
cet Etat est régie par le droit dudit Etat en vigueur a ce
moment ou, au choix de celui-ci, par le droit de I'Etat sur le
territoire duquel le bien est situé au moment de sa reven-
dication. (2) Toutefois, si le droit de I'Etat qui inclut le bien
dans son patrimoine culturel ignore toute protection du
possesseur de bonne foi, celui-ci peut invoquer la protecti-
on que lui assure le droit de I'Etat sur le territoire duquel le
bien est situé au moment de sa revendication.

4 Erik Jayme, Ein internationaler Gerichtsstand fir Rechtss-
treitigkeiten um Kunstwerke - Licken im européischen Zu-
standigkeitssystem, in Klaus Grupp /Ulrich Hufeld (Hrsg.),
Recht - Kultur - Finanzen, Festschrift fur Reinhard Muss-
gnug zum 70. Geburtstag am 26. Oktober 2005, Heidel-
berg 2005, S. 517 ff., dort auch nochmals zu den Vorzu-
gen der lex originis sowie zur Méglichkeit, die /ex originis
Uber die Ausweichklausel in Art. 46 EGBGB auch im deut-
schen internationalen Sachenrecht zu rekonstruieren, in-
soweit allerdings ablehnend jungst KG Berlin, Urt. v.
16.10.2006 - 10 U 286/05, sub | 1, Juris Tz. 3, NJW 2007,
705; ferner z.B. Christiane Wendehorst, Minchener Kom-
mentar zum BGB, 4. Aufl. 2005, Art. 43 EGBGB, Rz. 192
m.w.N
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Anhang:
INSTITUT DE DROIT INTERNATIONAL
Session of Basel — 1991

The International Sale of Works of Art from the
Angle of the Protection of the Cultural Heritage
(Twelfth Commission, Rapporteur : Mr Antonio de
Arruda Ferrer-Correia)

(The French text is authoritative. The English text
is a translation.)

Considering the increasing importance given by in-
ternational society and by national or regional
communities to the protection and preservation of
the cultural heritage;

Considering that every country has the right and
the duty to take measures to preserve its cultural
heritage;

Considering that in a number of cases such mea-
sures entail restrictions on the free movement of
works of art which are considered integral ele-
ments of the cultural heritage of the country;
Considering that such measures, while being justi-
fied by the need to safeguard this heritage, should
be reconciled as far as possible with the general
interests of the international trade of works of art;
Considering that such measures, which interfere
with the export of works of art, should be justified
by the general interest in protecting the national
cultural heritage or the common cultural heritage
of international society;

Considering it desirable that measures to protect
the cultural heritage which are in force in the coun-
try of origin of the work of art be recognized in oth-
er countries, in particular in those in which such
property is actually located,;

Convinced that it is opportune to propose to States
guidelines for the development of their internal
law, including rules of private international law,
governing the subject matter with a view to ensur-
ing adequate protection of other interests involved,
Underlining that this Resolution is without preju-
dice to situations which have occurred prior to its
adoption,

Reserving the application of the proper law of the
contract to contractual claims which the buyer may
have against the seller,

Recalling its Resolutions of Wiesbaden (1975) on
the Application of Foreign Public Law and of Oslo
(1977) on Claims Based by a Foreign Authority
and by a Foreign Public Agency on Provisions of
its Public Law,

Adopts the following Resolution:

Article 1

1. For the purpose of this Resolution :

a) a "work of art" is a work which is identified as
belonging to the cultural heritage of a country by
registration, classification or by any relevant inter-
nationally accepted method of publicity;

b) "country of origin" of a work of art means the
country with which the property concerned is most
closely linked from the cultural point of view.

2. This Resolution relates to sales concluded be-
fore or after the property has been exported from
the territory of the country of origin in breach of the
non-retrospective legislation of the latter on the ex-
port of cultural property.

3. This Resolution applies to all future cases
where a work of art has been stolen or otherwise
taken away illegally from its owner or holder, or il-
legally exported.

Article 2

The transfer of ownership of works of art belonging
to the cultural heritage of the country of origin shall
be governed by the law of that country.

Article 3
The provisions of the law of the country of origin
governing the export of works of art shall apply.

Article 4

1. If under the law of the country of origin there
has been no change in title to the property, the
country of origin may claim, within a reasonable
time, that the property be returned to its territory,
provided that it proves that the absence of such
property would significantly affect its cultural her-
itage.

2. Where works of art belonging to the cultural her-
itage of a country have been exported from the
country of origin in circumstances covered by in
Article 1, the holder may not invoke any presump-
tion of good faith. The country of origin should pro-
vide for equitable compensation to be effected to
the holder who has proved his good faith.

3. For the purposes of paragraph 2, a holder in
good faith is a person who at the time the property
was acquired was unaware of, and could not rea-
sonably be expected to be aware of, the defect in
title of the person disposing of such property, or of
the fact that the property had been exported in
breach of the provisions of the country of origin on
export. In case of gift or succession, the holder
may not enjoy a status more favourable than that
of the previous holder. (3 September 1991)
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Government of the Islamic Republic of Iran v Barakat Galleries Ltd
Queen's Bench Division
Urteil vom 29. Mirz 2007 — [2007] EWHC 705 (QB)

Queen's Bench Division /Gray J / 29 March 2007
Conflict of laws - Movables - Title to goods - Antiq-
uities - Antiquities from site in Iran - Antiquities in
possession of defendant - Antiquities in England -
Iran seeking to recover antiquities - Whether Iran
able to show title as a matter of Iranian law -
Whether Iran having right to possession.

The claimant foreign state brought an action to re-
cover antiquities which it considered formed part of
its national heritage. The defendant gallery admit-
ted being in possession of the antiquities, which
were present in England, but disputed the entitle-
ment of the claimant to their return. It contended
that it had acquired good title to the antiquities un-
der the laws of certain countries where it acquired
them.

The trial of a preliminary issue was ordered as to
whether under the provisions of Iranian law, the
claimant could show that it had obtained title to the
antiquities as a matter of Iranian law and, if so, by
what means.

The claimant submitted, that if its claim to owner-
ship of the antiquities failed, that its claim for deliv-
ery up of them should succeed since, at all materi-
al times, it had an immediate right to possession of
them. Accordingly, the gallery by retaining pos-
session of the antiquities for the purpose of their
sale, notwithstanding the claimant's request for
their return, had wrongfully interfered with the
claimant's goods or converted them. The gallery
contended that for the claim to succeed the right to
possession of the claimant had to be a proprietary
right and the claimant had no such right in the an-
tiquities.

The court ruled:

It was settled law that the determination of the ap-
plicable foreign law was a question of fact for the
court to decide and that the ultimate question
which had to be decided was whether under Irani-
an law the claimant obtained title to the antiquities.
The court also had to ask itself whether it was sat-
isfied on a balance of probabilities that an Iranian
court, confronted with the facts of the instant case
and the submissions of law on each side, would
decide the issue of ownership in favour of Iran.

Having considered the historical background and
detailed provisions of the various enactments, Iran
had not discharged the burden of establishing its
ownership of the antiquities under the laws of Iran.
The claimant was also unable to establish the pro-
prietary nature of its right to possession of the an-
tiquities which it was necessary for a claimant su-
ing in conversion or for wrongful interference with
his goods to do.

Jarvis v Williams [1955] 1 All ER 108, International
Factors Ltd v Rodriguez [1979] 1 All ER 17 and
City of Gotha v Sotheby's (unreported, 9 Septem-
ber 1998) applied

Hodge Malek QC and Tony Oakley (instructed by
Withers LLP) for the claimant.

Philip Shepherd QC and David Herbert (instructed
by Lane & Partners) for the defendant.

Dilys Tausz Barrister.
Judgment

[2007] EWHC 705 (QB)
QUEEN'S BENCH DIVISION
29 MARCH 2007

MR JUSTICE GRAY
APPROVED JUDGMENT

| DIRECT THAT PURSUANT TO CPR PD 39A
PARA 6.1 NO OFFICIAL SHORTHAND NOTE
SHALL BE TAKEN OF THIS JUDGMENT AND
THAT COPIES OF THIS VERSION AS HANDED
DOWN MAY BE TREATED AS AUTHENTIC.

MR JUSTICE GRAY:

The Claim

1. This is an action brought by a foreign sovereign
state to recover articles which it considers form
part of its national heritage. The claimant, The
Government of the Islamic Republic of Iran
("Iran"), seeks an order for the delivery up of a
number of carved jars, bowls and cups made out
of chlorite ("the antiquities"). It is Iran's case that
the antiquities derive from the Jiroft region of Iran.



Kunstrechtsspiegel 04/07

- 187 -

Jiroft is a city in the Halil river valley in South East
Iran. It is thought to have been the home of the
one of the earliest literate societies in the world,
dating back to the third millennium BC. Jiroft was
discovered in the last few years, so it is only re-
cently that excavation began there. As is accept-
ed, no consent was given by or on behalf of Iran to
the removal of the antiquities from Iran.

2. The defendant, The Barakat Gallery Ltd
("Barakat") has a gallery in London, from which it
trades in ancient art and antiquities from around
the world. Barakat admits being in possession of
the antiquities but disputes the entitlement of Iran
to their return. Barakat does not accept that the
antiquities came from the Jiroft region. In any
event Barakat contends that it has acquired good
title to the antiquities under the laws of certain
countries where it acquired the antiquities, namely
France, Germany and Switzerland. In the alterna-
tive Barakat maintains that, even if (contrary to
Barakat's primary case) Iran has title to the antiqui-
ties by virtue of the laws of Iran, the present claim
cannot succeed because Iran is seeking by this
action to enforce, directly or indirectly, lranian pe-
nal or public laws.

The Preliminary Issues

3. It is common ground that, if Iran does not have
either title to or a right to immediate possession of
the antiquities under the laws of Iran, the action
cannot succeed. It is also common ground be-
tween the parties that, even if Iran has a valid title
to the antiquities by virtue of Iranian law, the action
will still fail if it be the case that the Iranian law or
laws by virtue of which Iran acquired title is proper-
ly to be characterised as "penal". Barakat's case is
that, even if the relevant Iranian laws do not qualify
as penal laws, they are nevertheless "public" laws
and as such also unenforceable in the courts of
this country. Iran's answer to these contentions is
that the laws by virtue of which it acquired title to
the antiquities are neither penal nor public laws.
Iran accepts that penal laws are unenforceable in
the courts of this country and that there is Court of
Appeal authority (which is binding on me) that pub-
lic laws of a foreign sovereign state are not en-
forceable either. Iran reserves the right to argue
hereafter, if necessary, that public laws of a for-
eign state are or should be enforceable here.

4. In these circumstances the parties obtained an
order on 13th' December 2006 for the trial of the
following preliminary issues:

"(1) Whether under the provisions of Iranian
law pleaded in the Amended Particulars of
Claim, [Iran] can show that it has obtained ti-
tle to [the antiquities] as a matter of Iranian
law and, if so, by what means;

(2) If [Iran] can show that it has obtained such
titte under Iranian law whether this court
should recognise and/or enforce that title"

5. The Order further provides that, for the purpose
of the trial of these preliminary issues, it is to be
assumed that "lranian law is the applicable law for
the acquisition/transfer of title to the antiquities and
that the antiquities do originate from The Islamic
Republic of Iran in the circumstances alleged in
the Amended Particulars of Claim". It is further to
be assumed to be true that the antiquities were ex-
cavated from the Jiroft area. It is agreed that such
excavation was unlicensed and therefore unlawful.

The parties' cases in summary

6. The contention advanced by Iran is in summary
that under Iranian law it is the lawful owner of all
antiquities excavated from the Jiroft area, including
those which are the subject of this action. Iran re-
lies in paragraph 6 of the Amended Particulars of
Claim on the following provisions of Iranian law:

i. a Legal Bill regarding clandestine diggings
and illegal excavations intended to obtain an-
tiquities and historical relics which are ac-
cording to international regulations made or
produced one hundred or more years ago
("the 1979 Legal Bill");

ii. 1930 National Heritage Protection Act;

iii. Executive Regulations of the "National
Heritage Protection" dated 3 November 3,
1930;

iii. Article 26, Civil Code.

7. In support of its contention that the removal of
such antiquities from the Jiroft area without con-
sent is a crime under Iranian law, Iran relies in
paragraph 7 of the Amended Particulars of Claim
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upon the following additional provisions of Iranian
law:

i. Islamic Punishment Law, chapter 9;

ii. Decree issued by the Revolution Council in
1980 (Decree Concerning Export Prohibition
of Antiquities, Works of Art and Gold and Sil-
ver Wares, decree no. 64434, 12 January
1980);

ii. Constitution of Iran, Article 83.

8. The antiquities are now in the possession of
Barakat in England. Iran's case is that under Irani-
an law, in the absence of consent from Iran permit-
ting the antiquities to be present in the United
Kingdom, they are held here by Barakat contrary
to Iranian law. Accordingly Iran contends that the
antiquities are lawfully their property and should be
delivered up accordingly.

9. Iran advances an alternative contention that,
even if under Iranian law it is not the owner of the
antiquities, at all material times it had under Irani-
an law an immediate right to possession of the an-
tiquities. By refusing the request made to it for the
return of the antiquities, lran contends that Barakat
has wrongfully interfered with or converted the an-
tiquities.

10. The response of Barakat to these contentions
is, firstly, to deny that Iranian law has conferred
any possessory title on Iran so as to be able to dis-
possess Barakat of the antiquities. Barakat's case
is that it purchased the antiquities at auction or
from other dealers in England, France, Switzerland
and Germany. Barakat maintains that, even if, ac-
cording to Iranian law, Iran did acquire a right to
possession of the antiquities at a time when they
were within its territory, the fact that (as is conced-
ed) Iran did not obtain actual possession of them
prevents Iran from obtaining an order from the En-
glish courts which would give it possession of the
antiquities for the first time. Barakat further denies
Iran's claim that it is or was at any material time
entitled to immediate possession of them.

11. Barakat maintains that, even if, contrary to its
primary contention, Iran did become the owners of
the antiquities under Iranian law, the claim must
still fail on grounds of non-justiciablity. Barakat
submits that by this action Iran is seeking, directly
or indirectly, to enforce in the domestic courts of

this country an exercise of the sovereign power or
authority of a foreign state. According to the argu-
ment on behalf of Barakat, the present claim falls
squarely within the rule summarised in Article 3(1)
of Dicey Morris & Collins:

"Rule 3 - English Courts have no jurisdiction
to entertain an action:

(1) for the enforcement, either directly or indi-
rectly, of a penal, revenue or other public law
of a foreign state; or

(2) founded upon an act of state".

The First issue: approach to Iranian law.

12. Resolution of the first preliminary issue de-
pends entirely on Iranian laws and their interpreta-
tion. It is in some respects invidious for an English
Judge to have to determine delicate questions of
the construction of foreign law. That is particularly
so in cases such as the present where there is no
relevant decision of an Iranian court and where in
any event there is no judicial precedent.

13. In the present case | have been assisted by
expert evidence from Professor Muhammad
Taleghany on behalf of Iran and from Mr Hamid
Sabi on behalf of Barakat. Professor Taleghany
was a Professor of Law at Teheran University until
1984, when he moved to London. He is the author
of a number of books and articles on law both in
Persian and English. Somewhat unusually, he has
translated for the purposes of the present proceed-
ings a number of the provisions of lranian law
which are said to be material. Mr Sabi was a mem-
ber of the Iranian Bar. He practised law in Iran be-
tween 1974 and 1979, when he moved to London.
Since that time he has practised as a consultant
advising amongst other clients governments and
major multi-corporations. Although Mr Philip Shep-
herd QC for Barakat was critical of Professor
Taleghany on the grounds that his approach to the
present case lacked objectivity, | am satisfied that
both experts did their best to assist me.

14. Determination of the applicable foreign law is a
question of fact for me to decide. The approach
which | should take is helpfully summarised in an
unreported decision of Moses J (as he then was),
City of Gotha v Sotheby's and another (QBD, 9
September 1998):
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"In resolving the disputes as to foreign law, |
must be guided by the following principles:

(1) when faced with conflicting evidence
about foreign law, | must resolve differences
in the same way as in the case of other con-
flicting evidence as to facts (Bumper Devel-
opment Corporation Ltd v Commissioner of
Police for the Metropolis [1991] 1 WLR 1362
at 1368G0);

(2) where the evidence conflicts | am bound
to look at the effect of the foreign sources on
which the experts rely as part of their evi-
dence in order to evaluate and interpret that
evidence and decide between the conflicting
testimony (Bumper Corporation at 1369H ;

(3) | should not consider passages contained
within foreign sources of law produced by the
experts to which those experts have not
themselves referred (Bumper Corporation at
1369D to G);

(4) it is not permissible to reject uncontradict-
ed expert evidence unless it is patently ab-
surd (Bumper Corporation at 1371B);

(5) In considering foreign sources of law |
should adopt those foreign rules of construc-
tion of which the experts have given evidence
(this principle underlies the principle that an
English court must not conduct its own re-
searches into foreign law);

(6) whilst an expert witness may give evi-
dence as to his interpretation as to the mean-
ing of a statute, it is not for the expert to inter-
pret the meaning of a foreign document. His
evidence will be limited to giving evidence as
to the proper approach, according to the rele-
vant foreign rules of construction to that docu-
ment".

| adopt that approach in this case.

15. The ultimate question which | have to decide is
whether under Iranian law Iran obtained title to the
antiquities. It is accepted by Mr Hodge Malek QC
for Iran that he cannot point to any specific provisi-
on which in express terms vests title to the antiqui-
ties in Iran. As | have already indicated (see para-
graphs 5 and 6 above), Iran's case is that it is ap-
parent from a consideration of a series of statutory
provisions, including provisions contained in the

Civil and as well as the Criminal Codes, that Irani-
an law has treated the state as the owner of artic-
les, such as the antiquities, which form part of
Iran's national heritage.

16. The evidence of Professor Taleghany is that, if
and to the extent that there is an inconsistency be-
tween the provisions of the specific laws and the
more general provisions of the Civil Code, the pro-
visions of the specific laws displace the general
provisions of the Civil Code. The specific laws are
considered lex specialis to the Civil Code. | did not
understand Mr Sabi to dispute that evidence. In
those circumstances the course which | propose to
take is to set out in chronological order what ap-
pear to me to be the material provisions of Iranian
law. Having done so, | will address the question
whether and, if so, by virtue of which provisions of
Iranian law, title to the antiquities is vested in Iran.

The Laws of Iran applicable to the determiona-
tion of the ownership of the antiquities.

17. Although Mr Malek placed no reliance on it, the
appropriate starting point appears to date back to
what is called the Constitutional Movement which
developed in Iran. At paragraph 8 of his expert re-
port Professor Taleghany says:

"Since time immemorial Iran was ruled by ab-
solute monarchs. The kingdom of Iran was
the king's domain, i.e. his estate. It was as
such that the kings acquired further territo-
ries, ceded territories and exchanged part of
their kingdom with the neighbouring kings.
The last evidence of the exercise of such
power was exhibited in 1893. However, a
short while after this date there was a Consti-
tutional Movement in Iran and the king's do-
main became the Crown's, or government
property. When the Iranian main laws were
codified in the Civil Code of Iran (section 1 of
which was approved in 1928) the internal
'government properties' legally replaced the
king's domain".

18. By a Royal Proclamation dated 5 August 1906
the so-called "Bases of the Persian Constitution"
were promulgated. They include what are de-
scribed as "The Fundamental Laws of December
30 1906", which include Articles dealing with the
duties, limitations and the rights of the National
Consultative Assembly.
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19. Despite the fact that there would have been at
some stage and by some means a transfer to the
state or government of Iran of property rights pre-
viously owned by the king, these constitutional
provisions form no part of Iran's case in these pro-
ceedings. Accordingly | will pay no regard to them.

20. In chronological order, the first statutory provi-
sion which is relied on by Iran is the Civil Code by
which in and after 1928 the main civil laws of Iran
were codified. The Civil Code is divided into sec-
tions. The provisions which are said to touch upon
the issue of ownership of the antiquities are the
following:

"Section 3

On Properties which have No Private Owner

Article 26 - as amended on 21-8-1370 A.H.
equals 12-11-1991. Government properties
which are capable of public service or utilisa-
tion, such as fortifications, fortresses, moats,
military earthworks, arsenals, weapons
stored, warships and also government furni-
ture, mansions and buildings, government
telegraphs, public museums and libraries,
historical monuments and similar properties,
and in brief, any movable or immovable prop-
erties which may be in the possession of the
government of public expediency and nation-
al interest, may not privately be owned. The
same applies to properties that have, in the
public interest, been allocated to a province,
county, region or town

Chapter 2

On Various Rights that People May Have in
Properties. ........

Section 1

On Ownership

Article 30 - Every owner has the right to all
kind of disposal and exploitation of his prop-
erty, except where the law expressly provides
otherwise.

Article 31 - No property may be taken out of
its owner's possession except by the order of
law.

Article 32 - All products and appurtenances
of properties whether movable or immovable,
produced naturally or as a result of an action,
follow the property and belong to the owner of
the property.

Article 35 - Possession indicating ownership
is proof of ownership unless the contrary is
proved.

Article 36 - Possession which is proved not
to have derived from a valid or lawful transfer
shall not be valid.

Chapter 4

On Found Articles and Lost Animals
Section 1

On Found Articles

Article 165 - Anyone who finds an article in
the desert or in a ruined place which is not in-
habited and which is not privately owned,
may take ownership of it and there is no need
to declare it; unless it is evident that the arti-
cle belongs to modern times, in which case it
is subject to the rules applicable to articles
found in an inhabited locality.

Chapter 5

On Treasure Trove

Article 173 - Treasure Trove means valu-
ables buried in the ground or in a building and
found by chance or accidentally.

Article 174 - Treasure Trove whose owner is
not known is the property of the finder.

Article 175 - If a person finds treasure trove
in the property of another person, he must in-
form the owner of the property. If the owner of
the property claims ownership of the treasure
trove and proves it, the treasure trove be-
longs to the person claiming ownership.

Article 176 - Treasure Trove found in owner-
less land belongs to the person who finds it.
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Section 2
On Tortious Liability
Subsection 1

On Usurpation

Article 308 - Usurpation is the assumption of
another's right by force. Laying hands on an-
other person's property is also considered
usurpation.

Article 309 - If a person prevents an owner
from possessory treatment of his property
without himself assuming control of it, he is
not considered a usurper, but he destroys the
said property or causes its destruction, he
shall be liable.

Article 317 - The owner can claim the
usurped property or, if it lost, its equivalent or
the value of the whole or part of the usurped
property from either from the original or suc-
cessive usurpers at his option.

21. Shortly after the enactment of the Civil Code, a
specific Act was passed on 3 November 1930 enti-
tled National Heritage Protection Act. This Act pro-
vides for an inventory to be built up by the State in-
cluding all the known and distinguished items of
national heritage of Iran which possess historical,
scientific or artistic respect and prestige. Provision
is also made for the registration of both immovable
and movable properties. Articles 4 to 6 inclusive
deal with immovable property. Article 7 and follow-
ing deal with movable property. Article 9 obliges
the owner of a movable property registered in the
List for National Heritage to inform the pertinent
governmental organisation before selling any such
property to another person. According to that Arti-
cle the state possesses what is described as "the
pre-emption right". A person who sells a property
registered in the List without notifying the Ministry
is liable to a fine for as much as the selling price of
the property. The government is entitled to with-
draw the property from the new owner on refund-
ing the paid price to the new owner.

22. Amongst potentially material provisions to be
found in the 1930 Act are the following:

"Article 1 Observing the Article 3 of this Law,
all artefacts, Buildings and places having

been established before the end of the
Zandieh Dynasty in Iran [late 19th Century],
either movable or immovable, may be consid-
ered as national heritage of Iran and shall be
protected under the State control.

Article 10 - Anyone who accidentally or by
chance finds a movable property which ac-
cording to this Law may be considered as an
item of national heritage, although it has been
discovered in his/her own property shall be
obliged to inform the Ministry of Education or
its representatives as soon as possible; in
case the pertinent State authorities recognise
the property worthy to be registered in the
List of National Heritage, half of the property
or an equitable price as considered by quali-
fied experts shall be transferred to the finder,
and the State shall have the authority, at its
discretion, to appropriate or transfer the other
half to the finder without recompense.

Article 11 - The State has the exclusive right
for. land digging or excavation in sites to ex-
plore national relics

Article 13 - Excavations in private lands shall
require the owner's consent as well as the
permission of the State

Article 14 - During scientific and commercial
excavations in one location and one season,
if the State discovers the objects directly, it
may appropriate them all, and if the discovery
is performed by others, the State may choose
and possess up to ten items out of the ob-
jects of historical artistic value; half of the rest
of the objects shall be transferred freely to the
discoverer, and the other half shall be appro-
priated by the State. In case all the discov-
ered objects do not exceed ten items and the
State appropriate them all, the expenses of
the excavation shall be refunded to the dis-
coverer .....

Article 16 - The violators of Article 10, those
who perform excavations operations without
the State permission and information, though
in their own lands, as well as those who ille-
gally take items of national heritage out of the
country shall be fined as much as twenty to
two thousand Tomans, and the discovered
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objects shall be confiscated [in Farsi, "zabt"]
in the interest of the State ........

Article 17 - Those who intend to adopt deal-
ing in antiquities as an occupation should ob-
tain permission from the State. Furthermore
taking the antiquities out of the country shall
require permission from the State. The regis-
tered objects in the list for National Heritage if
attempted to be taken out of the country with-
out the permission of the State, shall be con-
fiscated in the interest of the State ........ "

23. On 19th November 1932 the Executive (or Ad-
ministrative) Regulations of the National Heritage
Protection Act of 1930 were approved by the
Council of Ministers. In effect these Regulations
are designed to implement the provisions of the
1930 Act. Movable property is dealt with in Chap-
ter 2 (Articles 12 to 17). These include :

"Article 17 - Anyone who accidentally finds a
movable property even thought it has been
discovered in his/her own property, shall be
obliged to immediately inform the Ministry of
Education through its nearest representative
of the Department for Education or through
the Finance Officers if there is no Department
for Education. After the objects has (sic) been
examined by the Department for Antiquities
half of the items or half of the commercial
price thereof as evaluated by qualified ex-
perts shall be transferred to the finder, and
the State shall have the authority to possess
or transfer the other half to the finder".

24. Chapter 3 of the Regulations deals with Exca-
vation. The provisions of this chapter include:

"Article 18 - The state possesses the exclu-
sive rights to land excavation for the purpose
of obtaining antiquities.

Article 25 - Excavation in private lands shall
require the owner's consent as well as the
permission of the State

Article 31 - The manner of sharing the antig-
uities discovered in a place during a season
of commercial or scientific excavation, be-
tween the excavator and the State shall be as
follows: The first choice of the objects discov-
ered, up to ten items, shall be that of the

State, and then the State shall equally share
the remainder with the licence holder. Immov-
able antiquities shall pertain to the State and
not be divided. In case the discovered objects
shall not exceed ten items, the State, by
virtue of the authority invested in it, shall pos-
sess them all and refund expenses that the
excavator sustained. The holder of the exca-
vator licence may possess his/her share of
the antiquities discovered, provided that
he/she had been refunded the rental value
due to the owner ......

Article 36 - Any person who takes measure
violating the provisions of Article 10 from the
law or Article 17 herein, or embark on exca-
vation without securing proper permission at
(sic) export antiquities illegally, shall be liable
to a fine twenty to Two thousand Tomans,
and the discovered objects shall be confiscat-
ed by the State ......

Article 41 - Provides that certain classes of
antiquities are authorised to be traded, that ie
can be bought and sold. (It is common
ground that this Article is now entirely super-
seded).

Article 48 - In case the examination by De-
partment for Antiquities proved that some of
the objects had been illegally obtained, those
objects shall be seized and confiscated by
the State. The owners and exporters may be
prosecuted according to the Antiquities Act

Article 50 - In case the State recognises that
the registered objects in the List for National
Heritage, for which export permission has
been requested, are beneficial for developing
national collections, it shall have the authority
to purchase the objects in question at the
price declared by the owner. Should the own-
er refrain from selling the objects, export per-
mits shall not be granted.

Article 51 - The Antiquities intended to be
taken out of the country without obtaining
proper permission shall be confiscated".
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25. Next in time comes the first of three criminal
provisions relied on by Iran namely the Islamic Pe-
nal Code which is said by Professor Taleghany to
have been enacted in 1968. Chapter 9 is headed
"Destruction of Historical/Cultural Properties". It
provides, amongst other things, penalties for illegal
excavation to acquire antiquities. It is common
ground, however, that this code has been super-
seded by a Punishment Law to which | shall come
in due course.

26. On 17 May 1979 a Legal Bill (which is accept-
ed to have the force of law) was approved. The ti-
tle of the bill is:

"Legal Bill Regarding Prevention of Unautho-
rised Excavations and Diggings intended to
obtain antiquities and historical relics which
according to international criteria, have been
made or have come into being one hundred
or more years ago".

The bill consists of a single Article which, since it
forms a vital part of Iran's case, | will quote almost
in full:

"Considering the necessity of protection of
relics belonging to Islamic and cultural her-
itage, and the need for protection and guard-
ing these heritages from the point of view of
sociology and scientific, cultural and historical
research and considering the need for pre-
vention of plundering these relics and their
export abroad, which are prohibited by na-
tional and international rules, the following
Single Article is approved.

1 - Undertaking any excavation and digging
intended to obtain antiquities and historical
relics is absolutely forbidden and the offender
shall be sentenced to six months to three
years correctional imprisonment and seizure
[in Farsi "zabt"] of the discovered items and
excavation equipment in favour of the public
treasury. If the excavation takes place in his-
torical places that have been registered in the
National Heritage :List, the offender shall be
sentenced to the maximum punishment pro-
vided (in this Section).

2 - Where the objects named in this discov-
ered accidentally, the discoverer is duty
bound to submit them to the nearest office of
Culture and Higher Education as soon as
possible. In this case, a committee consisting

of the Religious Judge, local Public-Prosecu-
tor and the director of the office of Culture
and Higher Education, or their representa-
tives, will be formed with a specialised expert
attending and who will examine the case and
decide as follows:

A - Where the items are discovered in a pri-
vate property, in the case of precious metals
and jewels, they will be weighed and a sum
equal to twice the market value of the raw
material thereof will be paid to the discoverer.
IN the case of other objects, half of the esti-
mated price will be paid to him.

B -Where the items are discovered in non-pri-
vate property, a sum equal to half of the dis-
covery reward, provided for in Section A, will
be paid to the discoverer

3 - Antiquities means articles that according
to international criteria have been made or
produced 100 , or more, years ago. In the
case of objects whose antiquity is less than a
hundred years, the discovered objects will be-
long to the discoverer after he has paid a fifth
of their evaluated price to the public treasury.

4 - Persons who offer the discovered objects
for sale or purchase in violation of the provi-
sions of this Act will be sentenced provided
for in Section 1".

27. In the same year that the Legal Bill was ap-
proved, Iran on 24th October 1979 adopted a new
Constitution. Its many provisions include the fol-
lowing:

"Article 45 [Public Wealth]

Public wealth and property such as unculti-
vated and abandoned land, mineral deposits,
seas, lakes, rivers and other public water-
ways, mountains, valleys, forests, marsh-
lands, natural forests, unenclosed pastures,
legacies without heirs, property of undeter-
mined ownership and public property recov-
ered from usurpers shall be at the disposal of
the Islamic Government for it to utilise in ac-
cordance with the public interest. Law will
specify detailed procedures for the utilisation
of each of the foregoing items" .....
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Article 47 [Private Property]

Private ownership, legitimately acquired, is to
be respected. The relevant criteria are deter-
mined by law.

Article 83 [Property of National Heritage]

Government buildings and properties forming
part of the national heritage cannot be trans-
ferred except with the approval of the Islamic
Consultative Assembily; that, too, is not appli-
cable in the case of irreplaceable treasures”.

28. The Revolutionary Council of the Islamic Re-
public of Iran issued a decree on 29th February
1980 which prohibited export of any kind of antig-
uities of artistic objects from the country.

29. The 5th book of Islamic Punishment Law dated
May 23 1996 deals at chapter 9 with the destruc-
tion of historical/cultural properties. Three of its ar-
ticles are relied on :

"Article 559 - any person found guilty of
stealing equipments and objects, as well as
the materials and pieces of cultural-historical
monuments from museums, exhibits, histori-
cal and religious places or any other places
which are under the protection and control of
the state; or trades in such objects or con-
ceals them - knowing that they are stolen -
shall be obliged to return them and con-
demned to confinement of one to five years if
not subject to punishment for theft (as or-
dained by Islamic religion) .....

Article 561 - any attempt to take historical-
cultural items out of the country, even if it
would not be actually exported, shall be con-
sidered as illegal export. The violator shall be
condemned to restitute the items, imprisoned
from one to three years, and fined as (sic)
twice as the value of the items exported ......

Article 562 - any digging or excavation in-
tended to obtain historical-cultural properties
is forbidden. The violator shall be condemned
to undergo a confinement of six months to
three years; the discovered objects shall be
confiscated in the interests of the Iranian Cul-
tural Heritage Organisation and the equip-
ments of the excavation shall be confiscated
by the state

Note 1. Whoever obtains the historical/cultur-
al properties, that are the subject of this Arti-
cle, by chance and does not take (the neces-
sary) steps to deliver the same, according to
the regulations of the State Cultural Heritage
Organisation, will be sentenced to the seizure
of the discovered (found) properties.

The Rival Contentions as to the Ownership of

the Antiquities

30. As | have already indicated Iran claims to be
entitled to the delivery up of the antiquities either
on the basis that under Iranian law it is the owner
of them or in the alternative upon the footing that it
has an immediate right of possession of them. |
shall deal with these two contentions in turn, start-
ing with Iran's claim to ownership.

31. Mr Malek on behalf of Iran does not claim to be
able to point to any specific provision of Iranian
law which in terms vests in Iran ownership of the
class of chattels to which the antiquities belong.
Rather it is Iran's case that it is the manifest pur-
pose of much of the legislation which | have en-
deavoured to summarise above to vest in Iran
ownership in chattels which have been excavated,
including the antiquities. As | have said one of the
assumed facts is that the antiquities were unlaw-
fully excavated from sites in lran on dates un-
known between 2000 and 2004.

32. In his closing speech Mr Malek articulated a
number of propositions by reference to which he
invited me to consider the issue of ownership. The
propositions were these:

i) The clear purpose of the legislation is for
property in antiquities which have been dug
up to vest in the state and no one else. That
purpose is clear in particular in the 1979 Le-
gal Bill but also in Articles 569 and 562 of the
Penal Code and/or the Punishment Law.

ii) The exclusive right to dig for antiquities is
vested in the state and in no one else: see
the 1930 Act; the Executive Regulations and
the 1979 Legal Bill.

iii) It is not possible to obtain title by unlawful
activity nor by unlawful possession: see para-
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graph 35 of the expert report of Professor
Taleghany and Article 36 of the Civil Code.

iv) When an antiquity is found and dug up,
neither the finder nor the owner of the land
acquires title to it. Nor does either have any
right to keep such an antiquity. The obligation
is to deliver the antiquity to the state: see the
Legal Bill of 1979.

v) There is no principle of "finders keepers"
with regard to antiquities; an excavator who
takes possession of one of the antiquities
cannot conceivably become its owner.

vi) The finder of an antiquity obtains no title to
it. At best he may receive a reward when he
delivers the antiquity to the relevant ministry:
see again the 1979 Legal Bill at numbered
sub-paragraph 2 and contrast sub-paragraph
3.

vii) The owner of the land where the antiquity
is found has no right of ownership in it. The
only person who receives payment is the
founder or discoverer of the antiquity.

viii) Even in a case when the excavation is
authorised or licensed, the owner of the land
obtains no payment or monetary reward; still
less does he acquire title. All the owner is en-
titled to is the rental value of the land: see ar-
ticles 25 and 31 of the Executive Regulations.

ix) All trading in antiquities has been unlawful
since 1979.

X) The only person to whom a finder of antig-
uity may transfer it is the state. The obligation
on the finder is to deliver the antiquity to the
state as soon as possible: 1979 legal bill sub-
paragraph 2.

xi) Any finder of an antiquity who keeps it or
transfers it to another is acting unlawfully and
in breach of the ownership right vested in the
state. In other words such a finder would in
English terms have converted the antiquity
and in Iranian terms would have usurped it
see Article 308 of the civil code.

xii) The transferee from the finder acquires no
title in the antiquity. The principle nemo dat
quod non habet is recognised by Iranian law:
see Article 317 of the Civil Code.

Xiii) The seizure provisions which are to be
found in both Iran's criminal and civil laws are
the mechanism by which the state obtains
possession of antiquities and not, as Barakat
contends, recognition that until the time of
seizure the finder is the owner.

33. The case for Barakat advanced by Mr Shep-
herd QC is that there is no provision of Iranian law,
as it applies to moveable property, which vests in
or transfers to Iran title to the antiquities. The pro-
visions of Iranian civil law relied on by Professor
Taleghany operate, so it is submitted on behalf of
Barakat, solely in personam. Obligations owed in
personam cannot operate to transfer or otherwise
affect rights which exist in rem. To the limited ex-
tent that the legislation relied on by Iran touches
upon the ownership of antiquities, it is in the con-
text of criminal seizure or confiscation and as such
casts no light on the question of anterior property
rights.

Analysis of the Provisions of Iranian Law as to
the ownership of the antiquities

34. As has been seen (see paragraph 17 above),
the entire kingdom of Iran was formerly the king's
domain or estate. Everything belonged to the ab-
solute monarch, who could acquire further territo-
ries, cede territories and exchange part of his do-
main with neighbouring kings.

35. Professor Taleghany further gave evidence
that there came a time when the King "ceded" or
gave up ownership of his entire domain or estate
to the Government at the time of the Consititution-
al Movement in Iran. However, when asked by Mr
Shepherd whether he could point to a single provi-
sion of Iranian law that clearly declared that all
moveable antiquities belonged to the Islamic Re-
public of Iran, Professor Taleghany answered that
there was no need for such a law because it is ob-
vious to Iranian lawyers that the whole Kingdom,
including whatever is on it and whatever is under
it, belongs to the Government. In making that as-
sertion Professor Taleghany did not rely on or
point to any common or customary law reflecting
the passing of title to the state of Iran.

36. Professor Taleghany's evidence being that
there is no identifiable provision of Iranian law
which transfers or vests moveable property, such
as the antiquities, in Iran, there might have been
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scope for an argument that ownership in the antig-
uities vests in Iran by default. But that is not how
Mr Malek on behalf of Iran puts his client's case:
Iran's case is that the various laws which he has
cited clearly provide that neither the finder of an
antiquity, nor the owner of the land on which the
antiquity is found, acquires ownership rights in any
antiquity or any right to transfer property in the an-
tiquity to a third party. It follows, according to the
argument of Mr Malek, that it is the Government of
Iran which is the owner of any antiquity which may
be found or dug up.

37. Mr Shepherd makes a number of cogent ob-
servations about this argument. Firstly, he says
that what Iran is inviting the court to do is to infer
title. | see the force of that but it does not appear
to me to be fatal to the claim advanced by Iran.
One can envisage a position where the inference,
whilst falling short of a clear vesting provision, is
so clear as to justify the conclusion that particular
chattels are owned by the state. Whether such an
inference can be drawn will depend in some mea-
sure upon the question whether it appears to have
been the intent of the legislation that it should op-
erate in rem. Mr Shepherd's second observation is
that the inability on the part of Iran to pinpoint the
precise point in time when ownership of movables
becomes vested in the State is a strong indicator
that no ownership rights have in fact been ac-
quired by Iran.

38. By the time he came to make his closing sub-
missions, it was Mr Malek's contention that the Le-
gal Bill of 1979 was the clinching statutory provi-
sion. | will in due course have to consider whether
that contention is well-founded. | should first, how-
ever, refer to the earlier laws which were pleaded
and which have been canvassed in the course of
argument. As | do so, | remind myself that the bur-
den of proving that it acquired a valid title to the
antiquities under the law of Iran, as the lex situs,
rests on Iran: see Dicey, Morris and Collins Rules
124-5. | must ask myself whether | am satisfied, on
the balance of probabilities that an Iranian Court
confronted with the facts of this case and the sub-
missions of law on each side, would decide the is-
sue of ownership in favour of Iran: see The Islamic
Republic of Iran v Berend [2007] EWHC132 QB.

39. The earliest instrument of Iranian law which is
relied on is the Civil Code: see paragraph 20
above. Since this is (as far as | am aware) the first
codification of Iranian civil law which took place in

Iran, one would expect to find in it some provision
to be made for the ownership of moveable proper-
ty to be vested in the state or at least some refer-
ence to state ownership, if indeed that is the legal
position. But, as Mr Malek expressly concedes, Ar-
ticle 26 does not of itself confer ownership of the
antiquities on Iran, although he submits that it is
consistent with Government ownership of all mov-
able property.

40. | reject the contention of Professor Taleghany
that the antiquities fall within the category of "his-
torical monuments and similar properties" which,
according to Article 26, may not be privately
owned. The words "and similar properties" in Arti-
cle 26 are not apt to extend the scope of that Arti-
cle so as to embrace movable antiquities. | see no
similarity between antiquities on the one hand and
fortresses and the other specified properties on
the other hand. Notwithstanding the evidence of
Professor Taleghany to a contrary effect, | accept
the evidence of Mr Sabi that movable antiquities
are not "in use by the Government for the service
of the public" within the meaning of Article 26.
Government telephone wires may be but antiqui-
ties are not. Besides Article 26 does not purport to
assign or convey title to the state in the properties
to which it applies. | note that Article 26 refers to
the properties in question being in the "posses-
sion" (in Farsi "tasarof") as opposed to ownership.

41. In the case of private property, dealt with in
chapter 2, possession "indicating ownership"
(which | take to mean possession qua owner) cre-
ates a presumption in favour of the possessor as
to the ownership of that property (see Article 35). It
is clear from the chapter 2 Articles quoted at para-
graph 20 above that Iranian law both recognises
and respects private ownership which, unless the
law otherwise provides, carries with it a right to ab-
solute control on the part of the owner over his
property (see Articles 30 and 32 of the Civil Code).

42. Although it is unnecessary for me to come to
any firm conclusion on the point, my impression is
that the later chapters of the Civil Code, entitled
respectively "on Found Articles and Lost Animals”
and "on Treasure Trove", lend some support to
Barakat's assertion that the Civil Code provides for
the finder of an article to become the owner: see
Articles 165 and 174-176. It is not possible for me
to be categorical on this point because it is unclear
on the admitted facts whether the land where the
tombs containing the antiquities were found was or



Kunstrechtsspiegel 04/07

-197 -

was not privately owned; whether the antiquities
had been buried deliberately or otherwise or
whether the burial place was or was not unclaimed
land.

43. The next statutory provision on which lIran
places some reliance is the National Heritage Pro-
tection Act of 3 November 1930. Although Mr
Malek founds his argument principally on Articles
10, 14 and 17 of the Act, | think the title and earlier
Articles cast helpful light on the objectives underly-
ing the Statute. Article 1 makes clear that the aim
of the Act is to protect under State control,
amongst other things, artefacts which may be con-
sidered to be part of the national heritage of Iran.
In the context of this Act it seems to me that state
control is distinguishable from state ownership.
The control is by virtue of later provisions of the
Act to be exercised through the operation of the
Register.

44. Article 5 of the 1930 Act permits private indi-
viduals, who are the owners of property listed in
the inventory of national antiquities, to retain own-
ership. The Act also provides that the government
must be informed by the owner of a movable prop-
erty before he sells it: see Article 9. The same duty
is imposed on anyone who finds movable property.
There is a reference in Article 9 to a governmental
right of pre-emption and in Article 10 to payment
by the government of an equitable price to a
chance finder. Moreover the words in Article 14
("...the State may choose and take ownership of
up to ten items...") are inconsistent with the Pro-
fessor's broad oconstruction of the Act, since they
confer an option to assume ownership of no more
than a proportion of the objects found and all of
which would, on Professor Taleghany's approach
have been in the ownership of the State in any
event.

45. In my judgment these provisions of the 1930
Act not only cannot be construed as conferring title
to movable assets on the Government, they are
also inconsistent with the government having ow-
nership of movables.

46. It is true that, as Professor Taleghany points
out, Articles 13, 16 and 17 of the 1930 Act (see
paragraph 22 above) provide (according to Profes-
sor Taleghany's translation) for the "seizure" of
movable assets or (according to the other transla-
tion included in the papers) for their "confiscation".
The word in Farsi is "zabt". The dictionary defini-

tion of "zabt" includes both "seize" and
"confiscate". | do not find it necessary to decide
which definition is preferable in the present con-
text. It seems to me that the provision for
seizure/confiscation is designed to spell out penal
consequences of illegal excavation and attempted
export respectively. According to Professor
Taleghany's thesis, these provisions are otiose
since the State is already the owner.
Confiscation/seizure does not happen unless ob-
jects are discovered in the course of illegal exca-
vation or an unlawful export of antiquity by a deal-
er is attempted. In that sense Articles 13, 16 and
17 are inconsistent with a pre-existing state owner-
ship of antiquities. Of course, by virtue of those
provisions of the 1930 Act, ownership of antiquities
may be transferred to and become vested in the
State but only in consequence of the sentence of a
criminal court.

47. | accept the evidence of Mr Sabi that the 1930
Act primarily regulates the listing of the national
heritage and makes provision for measures to be
taken to protect and preserve items of the National
Heritage, for example by restricting excavations
and export. Mr Shepherd is in my view right to
stress that the obligations created by the Act are in
personam obligations, including the obligations on
the accidental or chance finder to inform the Min-
istry, which will decide whether the particular item
is worthy of being listed in the National Heritage
List. | cannot accept that the 1930 Act is con-
cerned with property rights.

48. The 1930 Executive Regulations (see para-
graph 23 above) were (as | have already said) de-
signed to implement or give effect to the 1930 Act.
If the Act itself does not confer ownership, it would
be surprising to find that the Regulations had any
such effect. In my judgment they do not. Mr Malek
placed reliance on Article 17 and in particular on
the provision in its last sentence for the State hav-
ing authority to possess or (according to one trans-
lation) transfer half of the found movables to the
finder. The first sentence of Article 17 plainly cre-
ates no more than an in personam obligation,
which is wholly in keeping with the purpose of the
1930 Act. Professor Taleghany's translation of the
second sentence of Article 17 reads: "The Govern-
ment is entitled to take possession of half of the
items or 'return' them to the finder". Possession is
not of course the same as ownership. If the Gov-
ernment is not bound to take possession of the
items or of some of them, it is difficult to under-
stand how it can be their owner. Moreover the pro-
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vision for the '"return" or "restitution" (in Farsi
"mostarad") appears to recognise the finder as the
owner.

49. Articles 18, 31 and 36 of the Executive Regula-
tions broadly correspond to Articles 11, 14 and 16
of the 1930 Act. Mr Malek's third to sixth proposi-
tions (see paragraph 32 above) are to the effect
that it is not possible to get title by unlawful activity
or unlawful possession; that neither the finder of
an excavated antiquity nor the owner of the land in
question has a right to keep the antiquity; he must
deliver it to the State. According to Mr Malek's ar-
gument, there is no such thing as "finders
keepers"; all the discoverer gets is a reward. | ac-
cept these submissions as far as they go. But
there is to my mind a considerable gulf between a
regulation which confers on the State an exclusive
right to dig and excavate on the one hand and a
provision on the other hand that the State acquires
immediate and automatic ownership of any antig-
uity dug up or excavated. The latter provision is
conspicuous by its absence from the Regulations.

50. | have already found that Article 14 of the 1930
Act was not consistent with automatic deemed
ownership on the part of the Government (see
paragraph 44 above). So too is Article 31 of the
Executive Regulations inconsistent with the gov-
ernment having automatic property rights in exca-
vated antiquities, at least according to the transla-
tion by Mr Sabi at paragraph 46 of his report. Mr
Sabi translates Article 31 as including the words
"The State may initially select up to ten items
which will thus become its property ..."(emphasis
added). In other words, ownership will only vest in
the state once it had made that selection and not
at an earlier point. Ownership is dependent upon
the statutory process being implemented. As re-
gards Article 26 of the Regulations, the reasons
why | have earlier given at paragraphs 44-46 for
saying that Articles 10 and 17 of the 1930 Act are
not of themselves apt to confer ownership on Iran
apply with equal force to Article 26 of the Regula-
tions .

51. | come next to the Legal Bill of 1979 (see para-
graph 26 above). Mr Malek places this statute (for
that is what it really is) at the forefront of his case.
His submission is that it is consistent only with the
state being the owner of antiquities ("relics") as
they are called in the Bill.

52. Mr Sabi describes the historical context in
which the Bill was introduced as follows:

'Following the Islamic Revolution and the col-
lapse of law and order during the early days
of the Islamic Republic, a large number of
historical sites were looted and opportunist
excavation of the national heritage sites be-
came widespread. This was partially encour-
aged by the attitude of certain members of
the ruling clergy who considered that certain
items of historical value were un-Islamic and
suggested that these should be destroyed.

In order to combat this situation, the Govern-
ment introduced the 1979 Act for amongst
others "prevention of plundering of these

relics".

53. Professor Taleghany asserts that the manifest
purpose of the Act is to render unauthorised dig-
ging and excavating of antiquities "absolutely pro-
hibited" and to penalise those who offer antiquities
for sale or purchase. He goes on to say at para-
graph 44 of his report:

"The provisions reflect the fact that such an-
tiquities belong to the state'.

For the reasons already explained, | have been
unable to find any provision prior to the 1979 Bill
which confers ownership of antiquities on the
state. To the extent that Professor Taleghany is
asserting that the 1979 Legal Bill does so, | cannot
agree with him. As Mr Sabi points out, the Bill has
on its face the limited objective of preventing the
plundering of relics. It is, as Mr Sabi says, princi-
pally at least, a criminal statute. There is no ex-
press vesting of title to antiquities in lran nor any
declaration that all antiquities are vested in the
state. | find it difficult to see how the provisions "re-
flect the fact" of state ownership. As Mr Sabi rightly
says, the draftsman could so easily have provided
for state ownership of all antiquities if such had
been his intention. It seems to me that, given the
historical background to the Bill's enactment, its
purpose was to criminalise the widespread pillag-
ing of antiquities which was then taking place and
not to make provision for state ownership of antig-
uities.

54. Under the 1979 Bill ownership is only affected
when, by virtue of paragraph 1, seizure in favour of
the public treasury takes place upon conviction of
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an offender in a criminal court for undertaking un-
lawful excavation or digging or where, by virtue of
paragraph 4, discovered objects are offered for
sale or purchase. Paragraphs 1 and 4, like the
comparable provisions of the 1930 Act, only come
into play when the criminal court imposes penal-
ties following conviction. Paragraph 2 imposes an
in personam obligation on the discoverer to submit
discovered items to the nearest office of Culture
and Higher Education. Paragraph 3 also affects
ownership but only in relation to objects less than
100 years old.

55. | accept the evidence of Mr Sabi that the Bill
does not address wider questions of ownership of
undiscovered antiquities. If that had been the in-
tention, it would have been clearly spelt out in the
legislation.

56. Professor Taleghany further refers to principles
45 and 83 of the Constitution which was adopted
in 1979 (the text of which is set out at paragraph
27 above). In the present context of the issue as to
ownership of the antiquities, | can deal quite briefly
with the Constitution. Even if, (which | doubt) antig-
uities come within the generic reference to "public
wealth" in Article 85, that cannot assist Iran on the
issue of ownership because Article 45 refers only
to possession by the Government. Principle 83
does not address ownership as such but merely
requires the approval of the Islamic Consultative
Assembly before government buildings or proper-
ties can be transferred, presumably by the Gov-
ernment, to a third party.

57. Finally Mr Malek prays in aid certain penal pro-
visions of Iranian Criminal Law, namely the Pun-
ishments Act dated 23 May 1996 and a Decree of
28 February 1980 (referred to at paragraph 28 and
29 above and respectively). In paragraphs 45 and
46 of his report, Professor Taleghany refers to Arti-
cles 559 and 562. Article 559 is concerned with
stealing objects from places such as museums.
Professor Taleghany comments:

"these objects are capable of being stolen be-
cause they belong to the state".

But objects can be stolen from persons other than
their owner and objects can be and often are
loaned to museums by their owners.

58. Articles 561 and 562 of the Constitution pro-
vide for seizure or confiscation (depending on
which translation is preferred) in the event of illegal
export or illegal digging or excavation. | agree with
Mr Sabi that neither of those Articles addresses
the issue of ownership otherwise than as a conse-
quence of an offender being convicted. These Arti-
cles say nothing of the position in regard to owner-
ship prior to the seizure or confiscation. Moreover,
as Mr Sabi notes, Article 562 provides for the con-
fiscation not only of the object excavated but also
for the confiscation of the "equipments of the exca-
vation". There is no suggestion that the latter were
owned by Iran. That appears to me to lend some
support to the contention that the objects were not
previously owned by the state either.

Conclusion as to the ownership of the antiqui-
ties under Iranian Law

59. Having considered the historical background
and the detailed provisions of the various enact-
ments identified by Professor Taleghany and re-
ferred to by Mr Malek, | have come, with some re-
gret, to the conclusion that Iran has not discharged
the burden of establishing its ownership of the an-
tiquities under the laws of Iran. | readily accept that
Iran has gone to some lengths to list and secure
protection for its natural heritage and to penalise
unlawful excavators and exporters. But the enact-
ments relied on by Iran fall short in my judgment of
establishing its legal ownership of the antiquities. |
am not persuaded that those enactments are in
certain respects consistent with State ownership
but, even if all of them were, that would still in my
opinion not be enough to have the effect of vesting
ownership in the State, as it were, by default or as
a matter of inference.

Iran's alternative claim based upon its right to
immediate possession

60. Iran has a fallback position in the event that, as
| have decided, its claim to ownership of the antig-
uities fails. By an amendment to the Particulars of
Claim made on 13 December 2006 Iran introduced
an alternative basis for its claim for delivery up of
the antiquities, namely that at all material times it
had an immediate right to possession of them. Ac-
cordingly, Iran alleges that Barakat, by retaining
possession of the antiquities for the purpose of
their sale, not withstanding Iran's request for their
return, has wrongfully interfered with Iran's goods
or converted them.
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61. Mr Oakley, who presented Iran's argument in
support of its alternative case based on an imme-
diate entitlement to possession, relies principally
on paragraph 2 of the Legal Bill of 1979 (set out at
paragraph 26 above) which obliges the discoverer
of antiquities to submit them as soon as possible
to the nearest office of Culture and Higher Educa-
tion. Paragraph 2 applies in terms to accidental
discoverers of antiquities only. But lran submits
that the position of illegal excavators (as the exca-
vator who found the antiquities in the present case
is to be assumed to be) cannot be in a better posi-
tion than an accidental discoverer. Mr Oakley ar-
gues that the duty therefore applies equally to an
illegal excavator. Iran rely also on Article 10 of the
National Heritage Protection Act 1930 (see para-
graph 21 above) to the extent that it has not been
superseded by the 1979 BIll. Iran's case is that
there is no other provision of Iranian law which is
inconsistent with the existence of its immediate
right to possession of the antiquities.

62. Barakat does not quarrel with the proposition
that a person with an immediate right to posses-
sion of a chattel is entitled to bring proceedings in
conversion or for the tort of wrongful interference
with goods against anyone who threatens to sell
the chattel or who deals with it ma manner incon-
sistent with the claimant's right to it. Barakat con-
tends, however, that in order for such a claim to
succeed the right to possession of the claimant
must be a proprietary right. Barakat says that Iran
had and has no such proprietary right in the antig-
uities. Barakat further denies that Iran had or has
an immediate right to possession, such an immedi-
ate right being, according to Barakat's argument, a
necessary condition of the successful claim in con-
version or for wrongful interference.

The need to establish a proprietary right

63. | will take these two issues in turn, starting with
the question whether Barakat is right in its conten-
tion that the right to possession has to be a pro-
prietary right. | will summarise the argument ad-
vanced on behalf of Barakat and then turn to Iran's
answer to it.

64. Mr Shepherd cites two authorities in support of
Barakat's contention that there has to be a propri-
etary right to the goods. The first is Jarvis v
Williams [1955] 1 WLR 71, where J, the owner of
the goods, sued in detinue the defendant W to
whom the goods had been delivered at the request

of a third party, P, who had failed to pay for them.
W refused to deliver up the goods. The Court of
Appeal held that the claim was not maintainable.
Lord Evershed MR said at 74:

"I take [the judgment below] to mean that the
contractual right which the plaintiff had vis-a-
vis Patterson to go and collect these goods
from Patterson's agent was a right of a suffi-
cient character to enable the plaintiff to bring
an action in detinue against the agent of the
owner of the property in these goods. But,
with all respect to the County Court Judge, |
am unable to accept that as a good proposi-
tion of law. Certain classes of persons, as for
example bailees have, no doubt, a special
right to sustain actions in trover and detinue
but the general rule is, | think, correctly stated
in the text of Halsbury's Laws of England 2nd
Ed Vol 33 at p62, para 98: 'in order to main-
tain an action of trover or detinue, a person
must have the right of possession and a right
of property in the goods at the time of the
conversion or detention; and he cannot sue if
he has parted with the property in the goods
at the time of the alleged conversion, or if at
the time of the alleged conversion his title to
the goods has been divested by a disposition
which is valid under the Factors Act 1989'.

65. In Rosenthal v Alderton and Sons Limited
[1946] KB 374 the question was whether the value
of goods, which had disappeared, ought to be as-
certained, for the purpose of giving to the success-
ful plaintiff damages for their wrongful detention,
as at the date of the detention or as at the date of
the judgment. No such question, of course, arises
here. But in the course of the judgment of the court
in that case, Lord Evershed MR said at p377:

it is further to be noted that the action of det-
inue was essentially a proprietary action im-
plying property in the plaintiff in the goods
claimed', and then a reference is made to
Viner's Abridgement vol 8 p23 and
Holdsworth, History of English Law vol 7, pp
438 and 439. 'It was, and still is, of the
essence of an action of detinue that the plain-
tiff maintains and asserts his property in the
goods claimed....

... | think that the rights of the plaintiff as re-
gards these goods were not such as entitled
him to bring an action in detinue against the
defendant, in whose possession they were,
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as agent, as the time, of the person in whom
the property in the goods was then vested'.

66. The cause of action in Jarvis and in Rosenthal
was in detinue, which was abolished by the Torts
(Interference) with Goods Act 1977. But it is not
disputed that the propositions enunciated by Lord
Evershed apply equally to claims brought under
the 1977 Act.

67. The second authority cited by Mr Shepherd is
International Factors Limited v Rodriguez [1979] 1
QB 351, where the claim was brought in conver-
sion. The property said to have been converted
consisted of cheques payable to a company which
had entered into a factoring agreement with the
plaintiffs. The cheques were sent to the company
in settlement of debts owed to the company but
which had been assigned to the plaintiffs. The de-
fendant, a Director of the company, paid the
cheques into the company's bank account. Sir
David Cairns (which whom Bridge LJ agreed) up-
held the plaintiffs claim. After referring to Jarvis Sir
David Cairns said at 357e:

"...80 a contractual right is not sufficient.

In my view, however, there was here some-
thing more than a contractual right. Clause
11(e) of the [Factoring] agreement provided
both that the company was to hold any debt
paid direct to the company in trust for the
plaintiffs and immediately after receipt of a
cheque, in the case of payment by cheque, to
hand over that cheque to the plaintiffs. Taking
together the trust which was thereby set up
and the obligation immediately on receipt to
hand over the cheque to the plaintiffs, | am
satisfied that the plaintiffs had here a suffi-
cient proprietary right to sue in conversion".

Bridge LJ agreed with Sir David Cairns. Buckley
LJ agreed in the result but he said at 359g:

"It is manifest on the terms of clause 11(e) of
the agreement that the intention of the parties
was that the cheque itself, if payment was by
cheque, should be handed on, endorsed if
necessary to the plaintiffs, and that confers
upon the plaintiffs, as it seems to me an im-
mediate right to possession if any such
cheque quite sufficient to support a cause of
action in conversion against anyone who

wrongfully deals with the cheque in any other
matter.

...I think that there is a contractual right here
for the plaintiffs to demand immediate deliv-
ery of the cheque to them, and that that is a
sufficient right to possession to give them a
status to sue in conversion".

68. At paragraph 17-59 the editors of the current
(19th) edition of Clerk and Lindsell on Torts say:
"Claimant's right must be proprietary. For these
purposes, it seems that the immediate right to pos-
session on which the owner relies must be a pro-
prietary right; a mere contractual right will not do".
In support of that proposition Jarvis and Inferna-
tional Factors are cited.

69. Mr Oakley points out that in Jarvis, the pur-
chaser (P) acquired title to the goods on their de-
livery to the defendant W. It was by virtue of P's
ownership of the goods, rather than their posses-
sion, that the plaintiff J became entitled to sue in
conversion (or detinue). In support of that proposi-
tion Mr Oakley relied on an article by Mr Nicholas
Curwen entitled "The role of possession" [2004] 68
Conv.308. Mr Oakley accepted that ownership is
normally the basis of an action in conversion but
he argued that a mere immediate right to posses-
sion without more can also ground an action in
conversion. He founded that argument on the
judgment of Buckley LJ in International Factors. Mr
Oakley referred me also to MCC Proceeds v
Lehman Bros [1998] 4 ALL ER 675.

70. In my judgment it is necessary for a claimant
suing in conversion or for wrongful interference
with his goods to establish the existence of a pro-
prietary right in the goods. That is what was held in
Jarvis, which was a claim in detinue but it is ac-
cepted the position is no different on that account.
The proposition was not doubted by the majority in
International Factors, which was a conversion
case. | accept that /nternational Factors was distin-
guished in MCC Proceeds but that was on other
grounds and there was no criticism in that case of
the earlier authority of Jarvis.

71. For these reasons | am satisfied that Iran is re-
quired in the present case to establish the propri-
etary nature of its right to possession of the antig-
uities which is required in order for an action in
conversion or for wrongful interference with goods
to succeed. For the reasons which | have alread
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y given, this is something which Iran is unable to
do.

Is Iran's right to possession immediate?

72. My conclusion that Iran lacks the requisite pro-
prietary interest in the antiquities means that its al-
ternative claim in conversion or for unlawful inter-
ference with goods must fail. | should for com-
pleteness, however, deal with Barakat's argument
that this alternative case founders for a further and
separate reason, namely that Iran cannot establish
a right to immediate possession of the antiquities.

73. | accept that a right to immediate possession is
required. The editors of Clerk & Lindsell at para-
graph 17.40 say: "claimant must have possession
or immediate right to possession. A person has ti-
tle to sue for conversion if and only if he had, at
the time of the conversion either actual possession
or the immediate right to possess the property
concerned." Reference is made to Surrey Asset
Finance Limited v National Westminster Bank PLC
[The Times, November 30, 2000]. The proposition
is reflected in the fact that the owner of goods can-
not sue in conversion for so long as there is in ex-
istence a subsisting contract of bailment in respect
of the goods.

74. The position in the present case is that, by
virtue of the Bill of 1979 (and before that by virtue
of the 1930 Act), the discoverer was duty bound to
submit the goods to the nearest office of Culture
and Education as soon as possible. It is true that
this duty is imposed expressly on accidental dis-
coverers only. However, | accept Iran's contention
that it would be absurd for an illegal excavator to
be in a better position than a change discoverer.

75. The duty imposed on the discoverer of antiqui-
ties was enforceable in law by Iran. Enforcement
would have resulted in Iran obtaining possession
of the goods. In those circumstances it seems to
me that Iran did have a right to possession of an-
tiquities which was an immediate right. However,
for the reasons | have already given, the alterna-
tive claim in conversion and for wrongful interfer-
ence with goods has to fail because Iran cannot
establish the requisite proprietary interest.

76. My answer to the first preliminary issue is
therefore in the negative.

The second preliminary issue: non-justiciabili-
ty

77. Iran having failed on the first preliminary issue,
there is, strictly speaking, no need for me to ad-
dress the second issue, namely whether this court
should recognise and/or enforce Iran's title to the
antiquities. However, in case these proceedings
go further and in deference to the respective argu-
ments of the parties, | should express my conclu-
sions on the second issue, albeit rather more
briefly than | would have done if | had decided the
first preliminary issue in favour of Iran.

78. For the purposes of the issue of justiciability, |
shall assume (contrary to my findings) that under
Iranian law as the lex situs Iran acquired a valid ti-
tle to the antiquities whilst they were still in Iran.

79. The contention of Barakat, which is pleaded at
paragraph 2A of the Amended Defence is that by
this claim Iran, being a foreign Sovereign State, is
seeking directly or indirectly to enforce penal or
other public laws of a foreign State namely the
public and/or penal laws of the Islamic Republic of
Iran.

80. Iran accepts that, if the relevant law of Iran is
properly characterised as "penal”, then the English
Courts will not enforce it. Iran's case is that the rel-
evant Iranian law is not penal and so is enforce-
able here.

81. Iran denies that in these proceedings it is
seeking to enforce laws which are properly charac-
terised as "public" laws. Iran's case is that laws en-
acted for the purpose of preserving the architec-
tural heritage of a foreign State are not public
laws. Iran does, however, recognise that there is
Court of Appeal authority, which is binding on me,
to the effect that public laws, like penal laws, may
not be enforced directly or indirectly in the English
Court: see Republic of Equatorial Guinea and oth-
ers v Logo Limited and others [2006] EWCA Civ
1370 at paras 50-52. (There is another decision of
the Court of Appeal in which Lord Denning MR ar-
rived at the same conclusion, namely Aftorney
General of New Zealand v Ortiz [1984] AC 1, but
the other two members of the court took a different
view and in any event, as is accepted, the finding
in that case was obiter). Iran reserves the right to
challenge the conclusion arrived at in the Equatori-
al Guinea case in a higher court.
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Are the relevant Iranian laws penal?

82. Penal law was defined in the context of an is-
sue of justiciability in Huntington v Attrill [1893] AC
150 at 156 as including:

"all breaches of public law punishable by pe-
cuniary mulct or otherwise at the instance of
the state government or someone represent-
ing the public".

The court quoted with approval a passage from a
decision of the United States Supreme Court in
Wisconsin v Pelican Insurance Co, 127 US 265,
290 (1888):

"The rule that the courts of no country exe-
cute the penal laws of another applies, not
only to prosecutions and sentences for
crimes and misdemeanours but to all suits in
favour of the state for the recovery of pecu-
niary penalties for any violation of statutes for
the protection of its revenue or other munici-
pal laws and all judgments for such
penalties".

83. According to Dicey, Morris and Collins (14th
Ed.) at paragraph 5-027;

"...A penal law is a law which punishes or pre-
vents an offence. To come within this princi-
ple the law does not have to be part of the
criminal code of the foreign country. Thus a
law intended to protect the historic heritage of
New Zealand by forfeiting historic articles ille-
gally exported was held to be penal ..."

That is a reference to a finding made by two mem-
bers of the Court of Appeal in Ortiz. In that case
Ackner LJ at 34a gave as his reason for finding
that the New Zealand statute was penal the fact
that:

"It concerns a public right - the preservation
of historic articles within New Zealand - which
right the State seeks to vindicate. The vindi-
cation is not sought by the acquisition of the
article in exchange for proper compensation.
The vindication is sought through confisca-
tion..."

O'Connor LJ agreed with Ackner LJ at 25e.

84. | have to decide whether, in the light of those
amongst other authorities, the Iranian laws here
relied on qualify as "penal". The contention ad-
vanced on behalf of Iran is that this is a patrimoni-
al, rather than a penal, claim. The concept of a
patrimonial claim is to be found in a speech of
Lord Keith of Avonholme in Government of India v
Taylor [1955] AC481. The issue in that case was
whether the law sought to be enforced was a rev-
enue law. Answering that question in the affirma-
tive Lord Keith said at 511:

"One explanation of the rule thus illustrated
may be thought to be that enforcement of a
claim for taxes is but an extension of the
Sovereign power which imposed the taxes
and that an assertion of, Sovereign authority
by one State within the territory of another, as
distinct from a patrimonial claim by a foreign
sovereign, is (treaty or convention apart) con-
trary to all concept of independent sovereign-

ty ".

85. | readily accept that a foreign state can bring
proceedings which qualify as patrimonial claims in
that sense. Princess Olga v Weisz [1929] 1KB718
and Luther v Sagor [1921] 3KB 532 are examples.
The claim in the former case failed because the
court recognised that the Soviet Republic had ac-
quired good title to the movables in question (as
well as possession of them), so as to be able to
convey ownership of them to the defendants.
Luther is to similar effect. Thus there would be no
infringement of the principle governing justiciability
if the English Court were to enforce a proprietary
claim by a foreign sovereign state in relation to
movables acquired by that State (whether by pur-
chase, bequest, gift or as bona vacantia) at a time
when the movables were within the territory of that
state. This would be an instance of the state doing
acts jure gestionis: see Ortiz per Lord Denning MR
at 21b.

86. Iran does not claim to have purchased the an-
tiquities or to have acquired title to them in any of
the other ways in which an individual or a corpora-
tion might lawfully acquire title. As | have said,
Iran's case is that at some stage it assumed own-
ership of articles belonging to the national her-
itage.

87. The statute principally relied on by Iran is the
Legal Bill of 1979 (which largely superseded the
earlier Act of 1930). As the prefatory words of the
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1979 Bill make abundantly clear, the purpose of
that enactment was to prevent relics being plun-
dered and exported abroad. The purpose of the
Historical Articles Act, 1962 of New Zealand was
exactly the same. In Ortiz Ackner LJ pointed out in
the passage quoted at paragraph 81 above that
the claim was brought by the Attorney-General on
behalf of the State; that it was not a claim by a pri-
vate individual and that the cause of action did not
concern a private right which demanded reparation
or compensation. By parity of reasoning | conclude
that the 1979 Legal Bill (as well for that matter as
the 1930 Act) is also concerned with a public right.
It is not a patrimonial claim.

88. Moreover the 1979 Legal Bill imposes penal
sanctions for invasion of the public right. As in Or-
tiz, the vindication of the state's right is not sought
by conferring on the State a right to purchase the
article. Rather the Legal Bill empowers the criminal
court (which would no doubt be the court with juris-
diction to enforce the sanctions) to sentence the
offender to between 6 months and three years cor-
rectional imprisonment and to order seizure of the
discovered items together with the equipment.
Those provisions of the Bill plainly bear the hall-
mark of penal laws, just as the forfeiture provision
of New Zealand law was held to be penal in Ortiz.
It is worth bearing in mind that there are other Ira-
nian laws which impose similar sanctions, namely
the Punishments Act of 1996 and the decree of 28
February 1980 (referred to in paragraph 57
above).

89. It was submitted on behalf of Iran that the Le-
gal Bill does not deprive the finder of cultural ob-
jects of any proprietary right in them because the
finder never had any such right. That is the as-
sumption on which | am proceeding. It was also
submitted that the Iranian legislation in question is
not "political" in nature; reference was made to the
EC Council Directive on the Return of Cultural Ob-
jects Unlawfully Removed from the Territory of a
Member State (93/7/EEC). These submissions
would no doubt carry great weight if the English
Court was being asked to recognise the lranian
law. However, this action is brought by a foreign
State, which never had actual possession of the
antiquities, to enforce their proprietary right to
them.

90. In my judgment the 1979 Legal Bill is a penal
law which has as its purpose the aim of protecting
the national heritage on behalf of the people of

Iran. The fact that the mechanism chosen by Iran
for protecting its heritage was by virtue of the state
acquiring ownership of the antiquities (as | am as-
suming it did) rather than by a provision for forfei-
ture (as in the case of Ortiz) seems to me to be a
distinction without a difference. The effect in each
case is the same: the state acquires title by com-
pulsory process of law which overrides the right of
any individual who might otherwise have become
or remained owner.

91. The claim brought here is not, for the reasons
already given, a patrimonial claim. It is an action to
enforce a public right of state ownership. The an-
tiquities are not purchased by the state in any
meaningful sense of that term. The sanctions im-
posed by the legislation for the vindication of that
public right include imprisonment and seizure not
only of the discovered objects but also to the exca-
vating or other equipment in which (as Mr Sabi
pointed out) Iran would have had not proprietary
right at all. These plainly penal aspects of the Le-
gal Bill support the conclusion that the Iranian leg-
islation is properly characterised as "penal".

Are the relevant Iranian laws public?

92. | do not think it is necessary to conduct an
elaborate analysis of the provenance of rule 3 of
Dicey, Morris and Collins, which | have quoted in
paragraph 11 above. In view of the way Iran puts
its case on this issue, however, it is pertinent to
note that in earlier editions of Dicey (for example
the 6th edition) the laws which the English Court
was said to have no jurisdiction to enforce includ-
ed "political" laws as opposed to "public" laws.

93. In order to decide whether the relevant Iranian
laws qualify as public laws it is necessary to bear
in mind the rationale for the principle of non-justia-
bility which applies to certain categories of foreign
law. Numerous cases were cited to me on that top-
ic. It will, | think, suffice if | quote from the recent
decision of the Court of Appeal in the Equatorial
Guinea case:

"41 The importance of the speech of Lord
Keith in the Government of India and the
judgment of Lord Denning in Ortiz case is that
they both sought to explain the rationale for
the well-established rule that the courts will
not enforce the penal and revenue laws of
another country. In short, it is that the courts
will not enforce or otherwise lend their aid to
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the assertion of sovereign authority by one
State in the territory of another. The assertion
of such authority may take different forms.
Claims to enforce penal or revenue laws are
good examples of acts done by a sovereign
by virtue of his sovereign authority ("jure im-
perii"). In each case it is necessary to see
whether the relevant Act is of a sovereign
character. Penal and revenue laws are as-
sumed to be of a sovereign character."

"42 As Lord Denning made clear in Ortiz, his
judgment was influenced by the article by Dr
Mann to which we have referred in paragraph
26 above. At page 34, Dr Mann said:

"Where the foreign State pursues a right that
by its nature could equally well belong to an
individual, no question of a prerogative claim
arises and State's access to the courts is un-
restricted. Thus a State whose property is in
the defendant's possession can recover it by
an action in detenue. A State which has a
contractual claim against the defendant is at
liberty to recover the money due to it. If a
State's ship has been damaged in a collision,
an action for damages undoubtedly lies. On
the other hand, a foreign State cannot en-
force in England such rights as are founded
upon its peculiar powers of prerogative.
Claims for the payment of penalties, for the
recovery of customs duties or the satisfaction
of tax liabilities are, of course, the most firmly
established examples of this principle".

We agree.

50. Having heard detailed argument, we are
unable to accept Sir Sydney's submission
that the views expressed in the Privy Council
in the paragraphs just quoted are wrong. The
critical question is whether in bringing a
claim, a claimant is doing an act which is of a
sovereign character or which is done by
virtue of sovereign authority; and whether the
claim involves the exercise or assertion of a
sovereign right. If so, then the court will not
determine or enforce the claim. On the other
hand, if in bringing the claim the claimant is
not doing an act which is of a sovereign char-
acter or by virtue of sovereign authority and
the claim does not involved the exercise or
assertion of a sovereign right and the claim
does not seek to vindicate a sovereign act or
acts, then the court will both determine and
enforce it. As we see it, that was the broad

distinction of principle which the court was
seeking to draw in the Emperor of Austria
case. In deciding how to characterise a claim,
the court must of course examine its sub-
stance, not be mislead by appearances: see,
for example, Huntington v Attrill".

94. The submission for Iran is that the Iranian laws
by virtue of which ownership of objects such as
antiquities vest in the State (as | am assuming
they do) are not to be classified as public laws. It is
argued on behalf of Iran that the objects were
physically present within the State's boundaries
when ownership was assumed by Iran; that there
is no question of anyone's private property being
forfeited; no-one owned the antiquities before they
were found and the State is not depriving the find-
er of anything which had ever belonged to him or
to her.

95. In these circumstances Iran contends that the
laws relied on do not qualify as "other public laws".
If this category exists at all, it is submitted that its
subject matter is limited to laws whose objectives
are determined by the nature and policies of the
government of the foreign State for the time being.
The category does not extend to laws which are
necessarily in the long term interests of the State
and not exclusively or principally in the political in-
terests of whatever government has enacted them.

96. The difficulty which | have about accepting
these contentions is two-fold. The first difficulty is
that, as it appears to me, Iran is seeking to narrow
the ambit of the concept of a public law to what
were called "political" laws in the 6th edition of
Dicey, as mentioned earlier, which dates back to
1949. It is clear that succeeding editors have delib-
erately chosen to substitute "public" for "political".

97. The second, more fundamental difficulty with
the proposition for which Iran contends is that it
appears to me to mis-characterise the distinction
between public laws (or "governmental interests”
which was the term preferred in HM's Attorney-
General for the UK v Heinemann publishers Aus-
tralia proprietary Limited and another [1988] 165
CLR 30) on the one hand and private laws on the
other hand. | have already accepted that the En-
glish courts will recognise and in certain conditions
enforce a patrimonial claim by a foreign State, that
is, a claim to ownership acquired by purchase, gift
and the like. It seems to me, however, that the
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claim based on the 1979 Legal Bill (or the 1930
Act) stands on an altogether different footing.

98. Even if one ignores the problem that all proper-
ty (including undiscovered antiquities) was former-
ly owned by the King of Iran, it is not only legiti-
mate but in my view essential to have in mind the
circumstances under which Iran acquired title to
the antiquities. Ownership of objects such as the
antiquities became vested in the State of Iran be-
cause it was decided by the then government in
1979 (or perhaps at some earlier date) that it was
in the public interest of Iranian people or in the
Governmental interest of Iran that the national her-
itage of Iran should be protected in the manner
which is to be found in the 1979 Legal Bill (and
earlier legislation). No-one is suggesting that Iran
is not entitled so to legislate. But it appears to me
to be clear that it was an act of sovereign authori-
ty, that is, an act jure imperii.

99. The 1979 Legal Bill strikes me as a paradigm
example of a public law. Iran is, as most people
would see it, laudably, seeking to protect the inter-
ests of the State of Iran in recovering items of that
country's natural heritage and seeking further to
enforce the right to delivery up which has under
I[ranian law has become vested in the State. This
is something which, for the reasons expounded in
several of the authorities to which | have referred,
a foreign state or government is unable to enlist
the assistance of the English Courts to achieve.

100. | therefore answer the question posed in the
second preliminary issue in the negative. If this
conclusion is a regrettable one, the answer may
be the one given by Lord Denning in Ortiz, namely
an international convention where individual coun-
tries can agree and pass the necessary legislation.

The Islamic Republic of Iran vs. Denyse Berend
Urteil des High Court of Justice, Queen's Bench Division
01. Februar 2007

Before:
THE HON. MR JUSTICE EADY

Between:

The Islamic Republic of Iran
Claimant

-and -

Denyse Berend

Defendant

Michael Lazarus (instructed by Withers) for the
Claimant

Paul Lowenstein (instructed by Barlow Lyde & Gil-
bert) for the Defendant

Hearing dates: 15th to 19th January 2007

The Hon. Mr Justice Eady:
The factual background

1.The chronology in this case begins, unusually, in
531 B.C. This is because it is thought to represent
the beginning of the period during which Persepo-
lis was constructed. It is believed that the process
of building the city continued until approximately

359 B.C. (that is to say between the reigns of Dar-
ius | and Artaxerxes lll). The subject-matter of
these proceedings is a fragment of an
Achaemenid limestone relief, believed to originate
from the first half of the fifth century B.C. It is ap-
proximately 23.7cm high and 31.5cm wide, con-
sisting of the head and shoulders of a Persian
guardsman with a spear. It would appear to come
from the northern fagade of the eastern staircase
of the Apadana (audience hall), which lay buried
from the time the city was sacked by Alexander
the Great in 331 B.C. until excavations in the early
1930s. It is thought by some scholars that these
processional reliefs inspired those incorporated
shortly afterwards in the Parthenon.

2.The Islamic Republic of Iran seeks to recover the
fragment as part of a national monument to which
it claims entitlement in accordance with certain le-
gal provisions dating from the first half of the twen-
tieth century. The Defendant, Mme Denyse
Berend, resists the claim primarily on the basis
that she had acquired title in the fragment after it
was sold to her through an agent at a New York
auction in October 1974. (It is perhaps worth not-
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ing that the vendor had himself also acquired the
piece at public auction in New York in May 1974.)
It is submitted that, in accordance with French do-
mestic law, the Defendant acquired title in good
faith when it was delivered to her in Paris on 10
November of that year. Alternatively, it is submit-
ted that she would have acquired title by prescrip-
tion after 30 years' possession in November 2004.

3.The fragment is here in the safe keeping of
Christie's to whom it was delivered in January
2005 (after an export licence was obtained from
the French government). It was due to be sold by
Christie's in London on 20 April of that year but, on
the day before, an injunction was granted by Silber
J in favour of Iran. That is where matters now
stand and how it comes about that the claim is
brought in this jurisdiction.

4.The Claimant's case was significantly amended
at the end of September last year pursuant to an
order of Irwin J, and it is now sought to be argued
that an English court should apply Iranian law to
the question of title by a process of reasoning
based upon an expert report of 18 September
2006 from Maitre Dominique Foussard. It is said
that as a matter of French law the question should
be governed by the law of the state of origin of the
fragment; that a French judge would apply an ex-
ception, for policy reasons, to the general rule of
French law that the question of title to movables is
determined according to the situs. The 12 points of
agreement

5.The counsel in the case, Mr Lazarus represent-
ing the Claimant and Mr Lowenstein representing
the Defendant, are to be commended for the way
in which this litigation has been prepared and pre-
sented. The issues have been significantly nar-
rowed. In particular, they have agreed 12 impor-
tant propositions on the basis of which | should
proceed to resolve the dispute:

(1) The fragment was the property of the Claimant
immediately before it was exported from Iran.

(2) The Defendant does not rely on any fact or
event as defeating the Claimant's title to the frag-
ment prior to her alleged acquisition of possession
in Paris in November 1974.

(3) As a matter of English law and of French law
the fragment is to be characterised as movable
property.

(4) If, as a matter of French law, Iranian law gov-
erns the question whether the Defendant's alleged
acquisition of possession of the fragment in
November 2004 (sic) and/or any subsequent
events or lapse of time prior to April 2005 confer ti-
tle on the Defendant, the Claimant retains title to
the fragment.

(5) The general rule in French law is that title to a
movable is governed by the lex situs, i.e. the law
where the object is situated at the time of the
event(s) said to confer title.

(6) The French lex situs rule is a rule of judge
made law.

(7) There are no reported cases in the French
courts addressing the following propositions ad-
vanced by the Claimant, namely:

(7.1) That a French court will decline the general
lex situs rule in relation to a constituent part of a
national treasure such as an ancient palace and
would apply the law of the object's state of origin;

(7.2) That the treaties and resolution referred to at
8 below embody a policy to which French law
would have regard, namely that in relation to illicit-
ly exported artistic or cultural property, the most
appropriate law to govern the question of title is
the law of the state of origin;

(7.3) The further contentions and matters set out
at paragraphs 2A.3.6 to 2A.3.9 of the Amended
Reply. [These refer in particular to certain proposi-
tions said to be recognised by French law, namely:
(i) the competence of a foreign state to establish
rules for its own functioning and to "determine the
alienability of goods assigned to the state's activi-
ties as a public authority";

(i) where an object has been separated from a
larger item, which was itself a national treasure,
there would be an especially powerful argument to
apply the law of the place of origin;

(iii) a distinction is to be drawn between objects of
ordinary commerce, where their origin is not an es-
sential consideration for the acquirer, and cultural
objects when it can be critical.]

(8) The following treaties and French legislation re-
lied upon by the Claimant do not apply directly to
the fragment, namely;

(8.1) the UNESCO Convention of 14 November
1970 (Amended Reply paragraph 2 A.3.3(a));
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(8.2) the UNIDROIT Convention of 24 June 1995
(Amended Reply paragraph 2 A.3.3(b));

(8.3) Article L.112 of the Code du Patrimoine of 3
April 1995 (Amended Reply paragraph 2 A.3.3(c));

(8.4) Resolution IV Article 2 of the Institut de Droit
International, Basle 1991 (Amended Reply para-
graph 2A.3.4);

(9) As a matter of French domestic law there are
two alternative bases for the Defendant's claim to
title to the fragment, namely Articles 2279 and
2262 of the Civil Code.

(10) In relation to the claim under Article 2279 (ac-
quisition of title by possession), it is necessary for
the possessor to be in good faith.

(11) In relation to the claim under article 2262 (30
year prescription), it is necessary for the Defen-
dant to show that her possession has been public
and not clandestine.

(12) If the Defendant has title to the fragment, the
Defendant is entitled to be compensated for any
loss she has sustained by reason of the granting
of the injunction on 19 April 2005 to restrain the
sale of the fragment at Christie's on 20 April 2005.

The Defendant's case summarised

6.The Defendant's case was conveniently sum-
marised by Mr Lowenstein in these terms:

i) The fragment is to be characterised as movable
property. Accordingly, the English conflict of laws
rules dictate that French law governs the question
of title to the fragment, since the Defendant ob-
tained her title to it at a time when the fragment
was in France (i.e. on delivery in November 1974).

ii) The Defendant took possession of the fragment
in good faith, on delivery, and at that moment ob-
tained good title in accordance with Article 2279 of
the civil code.

iiiy Even if this proposition were wrong, the frag-
ment was nonetheless in the Defendant's continu-
ous and open possession for a period of more
than 30 years. Accordingly, she would have ob-
tained good title by prescription in accordance with
Article 2262 of the code.

The Claimant's case summarised

7.Criginally, it was the Claimant's contention that

the French law rules governing movable property
had no application because the fragment was
properly to be characterised as immovable. As |
have already made clear, it is now common
ground that it should be regarded as movable.

8.1t is now submitted that the English court should
not simply apply French domestic law, but should
apply also the French conflict of law rules. That is
to say, | should apply the doctrine of renvoi. It is
recognised that there is no English authority direct-
ly in point and that, if | were to do so, this would be
the first application in this jurisdiction of the doc-
trine to movable property.

9.Assuming that | were prepared to bring into play
the French rules of private international law, the
Claimant submits that | should in doing so proceed
on the premise that a French judge would intro-
duce an exception to its traditional lex situs rule
and apply the law of Iran (as the state of origin).
This would be on the basis that the fragment
should be regarded as artistic or cultural property.
As both parties recognise, there is no reported
French case law to support such an exception. |
must now turn, therefore, to the Claimant's case
on how this hiatus is to be filled.

10.The case is put in the Amended Reply of
September 2006 as follows. The basic French
rule, that title to movables is determined according
to the lex situs, is not established by legislation but
by jurisprudence. Accordingly, it is potentially sub-
ject to exceptions which may be developed by
judges on a case by case basis.

11.Moreover, it is said, if a French judge were
called upon to determine the matter, he or she
would indeed introduce such an exception for rea-
sons of policy which are to be found embodied in
the international instruments and French statute to
which | have referred:

a) the Convention on the Means of Prohibiting and
Preventing the lllicit Import Export and Transfer of
Ownership of Cultural Property adopted at the
General Conference of UNESCO on 14 November
1970, which contains measures seeking to prevent
the illicit import, export and transfer of such prop-
erty and, in particular, Article 3 which provides:

"The import, export or transfer of ownership of cul-
tural property effected contrary to the provisions
adopted under this convention by the States Par-
ties thereto, shall be illicit".
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b) the UNIDROIT Convention on Stolen or lllegally
Exported Cultural Objects (Rome 24 June 1995)
which provides at Article 5(i):

"A Contracting State may request the court or oth-
er competent authority of another Contracting
State to order the return of a cultural object illegal-
ly exported from the territory of the requesting
state".

c) Article L112 of the Code du Patrimoine of 3 April
1995, a French statute which provided for the re-
turn of cultural property from France to other mem-
bers of the European Union where such property
has been illicitly removed from the territory of an-
other member of the European Union.

12.Reliance is also placed upon Resolution IV Arti-
cle 2 of the Institut de Droit International at Basle
in 1991, to the effect that the transfer of ownership
of works of art belonging to the cultural heritage of
the country of origin shall be governed by the law
of that country.

13.As is already clear, it is accepted by both par-
ties that none of the conventions or French legisla-
tion cited above applies directly to the fragment.
What is said, however, is that a French judge
would nevertheless "have regard" to, or be "in-
spired" by, the underlying policy that the most ap-
propriate law to govern questions of title is the law
of the state of origin.

14.My attention has also been drawn to academic
writings by Bernard Audit, Louis d'Avout and Chris-
tian ArmbrUster, in which support has been ex-
pressed for the proposition that title to a cultural
object which has been illicity removed from its
state of origin should be governed by the law of
that state. It is said that a French judge determin-
ing the question would "have regard to such writ-
ings".

15.An alternative argument is also to be found in
the Amended Reply, namely that a French court
would, or might, address the question of title by
reference to a combination of Iranian and French
law, and arrive at the conclusion that the Defen-
dant would not be treated as having acquired title
unless her acquisition would be "authorised by
both systems of law".

16.If and in so far as is necessary for the Defen-
dant to rely upon her alternative argument, by way
of prescription in accordance with Article 2262, the
submission is advanced on the Claimant's behalf

that the nature of her possession between Novem-
ber 1974 and November 2004 was insufficiently
"public" to satisfy the relevant French criteria.

17.A recent development, by way of letter on 5
January 2007, was that the Claimant's advisers
were not requiring the attendance of any of the
Defendant's lay witnesses (including herself) and
that the content of their statements was admitted.
These additional concessions include the impor-
tant propositions that:

a) the Defendant took possession of the fragment
in good faith; and

b) the fragment was continuously on display in the
living room of the Defendant's Paris home at all
material times.

18.This had the effect of reducing the live issues to
questions of English and French law, and the only
two witnesses to give evidence before me were
the respective French law  experts.
The first issue: Should renvoi be applied with re-
gard to movable property?

19.The first issue for me to resolve has been de-
fined as follows:

As a matter of the English conflict of laws rules, in
determining the question of title to the fragment as
movable property situated in France, will the En-
glish court (as the Defendant contends) apply only
the relevant provisions of French domestic law, or
(as the Claimant contends) apply the relevant
French conflict of laws rules as well as any rele-
vant substantive provisions of French domestic
law (thereby giving effect to a renvoi)?

20.There is no binding authority to the effect that
English private international law will apply the ren-
voi doctrine to such questions. Whether or not it
should apply in any given circumstances is largely
a question of policy. To take examples, it has been
applied most frequently in the context of the law of
succession; on the other hand, it is not applied in
the fields of contractual relations or tort. It seems
that the modern approach towards renvoi is that
there is no over-arching doctrine to be applied, but
it will be seen as a useful tool to be applied where
appropriate (i.e. to achieving the policy objectives
of the particular choice of law rule): see e.g. Raif-
feisen Zentralbank Osterreich AG v Five Star
Trading LLC [2001] QB 825, at [26]-[29], per
Mance LJ; Neilson v Overseas Projects Corpora-
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tion of Victoria Ltd [2005] HCA 54, High Court of
Australia.

21.The nature of the policy considerations which
come into play was addressed by Millett J (as he
then was) in Macmillan v Bishopsgate Investment
Trust plc (No3) [1995] 1 WLR 978, 1008. It was
one of the cases dealing with the fallout from
Robert Maxwell's fraudulent activities and con-
cerned intangible property, in the context of share
ownership. More generally, however, the learned
Judge made the following observations:
"The determination of a question of priority be-
tween competing claims to property is based on
considerations of domestic legal policy, since it in-
volves striking a balance between two competing
desiderata, the security of title and the security of
a purchase. A decision by an English court, based
on English principles of conflict of laws, that the
guestion should be determined by the application
of the rules of a foreign law is also based on con-
siderations of legal policy, albeit at a higher level
of abstraction. It involves a policy decision, at the
higher level, that the policy which has been adopt-
ed, at the lower level, by English law should not be
applied because the considerations which led to its
adoption in the domestic law are not relevant in
the particular circumstances of the case; and to a
policy decision, at a higher level, that the policy
which has been adopted, at the lower level, by the
foreign law should be applied in its stead. In my
judgment there is or ought to be no scope for the
doctrine of renvoi in determining a question of pri-
ority between competing claims to shares, and in
the absence of authority which compels me to do
so — and there is none — | am not willing to extend
it to such a question”.

22.1t was urged upon me on the Defendant's be-
half that this reasoning is equally applicable here.
It is undoubtedly compelling. On the other hand,
my attention was drawn to a passage in the judg-
ment of Moore-Bick J (as he then was) in Glencore
International AG v Metro Trading International Inc
[2001] 1 Lloyds Rep 284 at [41], where he made
the following obiter comment upon the words of
Millett J cited above, addressing a potentially ma-
terial distinction between share ownership and the
title to movables:

"However, if the lex situs rule in relation to mov-
ables rests, at least in part, on a recognition of the
practical control exercised by the state in which
they are situated, there is something to be said for
applying whatever rules of law the courts of that
state would actually apply in determining such

questions [and a passing reference was made to
Dicey & Morris, The Conflict of Laws (13th edn)]".

23.1 have difficulty in formulating what the "some-
thing to be said" might be, on the facts of this
present case, which would be sufficiently cogent to
undermine the reasoning of Millett J in Macmillan.
English law has held for many years, in order part-
ly to achieve consistency and certainty, that where
movable property is concerned title should be de-
termined by the lex situs of the property at the time
when the disputed title is said to have been ac-
quired. Millett J saw no room for the doctrine of
renvoi, in the share context, and | see no room ei-
ther as a matter of policy for its introduction in the
context of a tangible object such as that in con-
tention here. In particular, | can detect no rele-
vance to the present circumstances of any "practi-
cal control" which might at some point have been
exercised by the state of France and which re-
quires me to depart from the reasoning of Millett J.

24 It was argued by Mr Lazarus that the particular
passage in the judgment simply begs the question
as to whether the "foreign law" contemplated em-
braced choice of law rules or not, but it seems
from the context to be clear that Millett J was en-
dorsing an established policy in English law of
choosing the lex situs in the sense of domestic
law. Otherwise it would hardly make sense for the
judgment to reject the doctrine of renvoi. | can find
no reason to differ from Millett J and to hold, for
the first time, that public policy requires English
law to introduce the notion of renvoi into the deter-
mination of title to movables.

25.1 was referred to textbooks which were said to
lend support to the opposite view. There was a
short passage on the applicability of renvoi to mov-
able property in Dicey, Morris & Collins (14th edn)
at 4-025. It follows a paragraph on "Title to land
situated abroad" in which the view was expressed
that there is a "relatively strong case" for the appli-
cation of renvoi in that context, largely because an
adjudication in England contrary to what the lex si-
tus would actually hold "would be in most cases a
brutum fulmen, since in the last resort the land can
only be dealt with in a manner permitted by the lex
situs". When the learned editors move to the sub-
ject of "movables situated abroad", they reach the
conclusion:

"The argument is much weaker than in the case of
land, because the movables may be taken out of
the jurisdiction of the foreign court."
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The support for the Claimant's case there would
appear lukewarm, to say the least. It is curious that
at this point in the book no reference at all is made
to the judgment of Millett J (although it is certainly
addressed in other contexts). It is too flimsy to
warrant my rejecting his reasoning as being invalid
for tangible movable property.

26.In any event, it is necessary to have in mind, on
the other side of the argument, the general obser-
vations of the editors at 4-034 headed "Conclu-
sions":

"As a purely practical matter it would seem that a
court should not undertake the onerous task of try-
ing to ascertain how a foreign court would decide
the question, unless the advantages of doing so
clearly outweigh the disadvantages. In most situa-
tions, the balance of convenience surely lies in in-
terpreting the reference to foreign law to mean its
domestic rules".

Similar sentiments were expressed in the Neilson
case (cited above) at [92], per Gummow and
Hayne JJ:

"But as Kahn-Freund pointed out, the intellectual
challenge presented by questions of conflict of
laws is its main curse. Whenever reasonably pos-
sible, certainty and simplicity are to be preferred to
complexity and difficulty".

27.Reference was also made to Cheshire & North,
Private International Law (13th edn. 1999). One
passage (at p. 948) addresses the question "will
the English court apply the law, not of the situs it-
self, but of whichever country is selected as appli-
cable by the choice of law rules of the law of
situs?" It is said that some "tentative support" is to
be found in the judgment of Slade J (as he then
was) in Winkworth v Christie, Manson & Woods
Ltd [1980] Ch 496, 514, where the learned Judge
observed obiter (and without the benefit of argu-
ment on the point) that it was "theoretically possi-
ble", depending on the evidence, that the plaintiff
could argue that renvoi should be applied.
28.1 do not find this passage a compelling basis,
either, for distinguishing the rationale of Millett J's
remarks (which, of course, were not obiter, but di-
rectly on a point which was raised before him, al-
beit abandoned by the Court of Appeal stage). In
any event, | find this passage in Cheshire & North
difficult to reconcile with an earlier paragraph (on
p. 66):

"If the English choice of law rule refers a disputed

title to movables to the law of their situs at the time
when the alleged title was said to have been ac-
quired, it is probable that the court will apply the in-
ternal system of law that a court of the situs would
apply in the particular circumstances of the case".

29.This appears, if anything, to go against the
Claimant's argument. It is somewhat ambivalent, |
suppose, but on one view the "internal system of
law" which a French court would apply would sure-
ly be its own domestic law (as the lex situs). Yet
another curiosity is that the only authority cited for
the point consists of the very same dicta in the
judgment of Slade J (cited above) which were sup-
posed (on p. 948) to lend tentative support for the
opposite proposition. | therefore move on from
Cheshire & North, unusually, without enlighten-
ment.

30.1 can think of a number of reasons why it might
be desirable to apply generally, in dealing with na-
tional treasures or monuments, the law of the state
of origin but that is a matter for governments to de-
termine and implement if they see fit. As Millett J
himself observed (also at p. 1008):
"[The doctrine of renvoi] owes its origin to a laud-
able endeavour to ensure that like cases should
be decided alike wherever they are decided, but it
should now be recognised that this cannot be
achieved by judicial mental gymnastics but only by
international conventions".

31.Accordingly, | determine the first question in
favour of the Defendant. | hold that, as a matter of
English law, there is no good reason to introduce
the doctrine of renvoi and that title to the fragment
should thus be determined in accordance with
French domestic law.

The outcome according to French domestic law

32.As | have indicated above, it is common ground
that the general rule in French law is that title in re-
spect of movable property should be determined
by the lex situs where the object was situated at
the material time (here, the relevant date being 10
November 1974). One would thus ordinarily expect
a French judge to apply the relevant provisions of
French domestic law. In particular, the provisions
of the following articles of the Civil Code need to
be applied (as translated into English):

Article 2229

In order to be allowed to prescribe, one must have
a continuous and uninterrupted, peaceful, public
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and unequivocal possession, and in the capacity
of an owner.

Article 2262

All claims, in rem as well as in personam, are pre-
scribed by thirty years, without the person who al-
leges that prescription being obliged to adduce a
title, or a plea resulting from bad faith being al-
lowed to be set up against him.

Article 2279

In matters of movables, possession is equivalent
to a title. Nevertheless, the person who has lost or
from whom a thing has been stolen may claim it
during three years, from the day of the loss or of
the theft, against the one in whose hands he finds
it, subject to the remedy of the latter against the
one from whom he holds it.

33.Since it is now conceded that, at all material
times, the Defendant acted in good faith, she
would not appear to have any need to resort to
any title by prescription. She would be held to
have acquired title by possession at the moment of
transfer in November 1974. For that reason, | con-
sider that the Defendant is entitled to succeed.
(Yet for the sake of completeness | shall need to
return to matters of prescription in answering other
guestions before me.)

The second issue: Would a French court apply Ira-
nian law?

34.1 must, however, now turn to the second ques-
tion remaining for determination. That has been
formulated as follows:

In the event that it is held that the English court will
apply the relevant substantive provisions of French
domestic law as well as the relevant conflict of
laws rules, would the French court determine the
question of title to the fragment:

(1) (as the Defendant contends) by reference to
French domestic law alone as the lex rei sitae (the
law of the place in which the fragment as a mov-
able was situated at the relevant time), or
(2) (as the Claimant contends) by reference exclu-
sively to the law of Iran, in that the question of title
to the fragment is to be determined by reference to
the law of its state of origin:

a) since the fragment is a constituent part of a na-
tional treasure; and/or

b) since French law would have regard to a policy
that questions of title in relation to illicitly exported
artistic or cultural property is most appropriately to
be determined by reference to the law of the state
of origin;

¢) since French law would regard the state of ori-
gin (Iran) as exclusively competent to determine
the status of goods assigned to its activities as a
public authority;

d) since the origin of artistic or cultural goods is a
key element in the decision made by a prospective
buyer to purchase them.

(3) (as the Claimant contends in the alternative) by
reference both to the law of France and to the law
of Iran with the consequence that the Defendant
will not have acquired title unless authorised by
both systems of law?

35.1t is right to record that | have received no evi-
dence of the French or Iranian law as to renvoi. Mr
Lowenstein submits that these are fundamental
gaps in the reasoning advanced against him. | see
the force of that, but will nonetheless proceed to
address the merits of the argument on the basis of
what has been deployed on either side through the
experts.

36.The Claimant's case is supported by the report
of Maitre Foussard. Although variously expressed
at different times, his proposition appears to be
that a French judge would apply Iranian law to the
question of title to a fragment of this kind. It is ac-
cepted that there is no precedent for this. But he
prays in aid the conventions to which | have re-
ferred and also certain legal writings.

37.The suggestion is that a French court would
give effect to the policy underlying the UNESCO
and UNIDROIT conventions, to the effect that title
to national treasures and works of art (such as
would include the Persepolis fragment) should be
determined in accordance with the law of the place
of origin. Although the UNESCO convention has
been ratified, neither of them is yet part of the law
of France. | was shown a number of documents
from which it may reasonably be inferred that this
is not merely fortuitous, or a question of waiting
until they come into force, but rather reflects seri-
ous concerns on the part of legislators. In particu-
lar, counsel drew my attention to the report by
Monsieur Pierre Lequiller (who | am told is broadly
equivalent to the President of the Law Commission
in England) on the issue of whether to adopt the
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UNIDROIT Convention and also to some remarks
made by Mme Catherine Tasca in Parliament (as
Minister of Culture).

38.What is beyond doubt is that the provisions of
the conventions have still not been implemented in
French law after a long period of time, and that
there are a number of frequently canvassed argu-
ments against doing so, for example as to the wide
repercussions which would follow for public and
private collections. These have been considered in
Parliament and may at least have contributed to
this course of sustained inaction.

39.Despite these and other concerns, the proposal
advanced by the Claimant is that a French judge
would, nevertheless, not only give effect to the
conventions as part of private international law but,
moreover, develop the policy underlying them a
good deal further even than would be the case if
the conventions were adopted. Maitre Foussard
did not demur.

40.For example, neither of the conventions would
be of retrospective effect and, therefore, even if
implemented, would not adversely affect the De-
fendant's title in this case.

41.Moreover, the UNIDROIT Convention contains
(in Article 3) limitation provisions, including a
"backstop" of fifty years from the date on which the
object in question was ex hypothesi wrongly ex-
propriated. That would place formidable hurdles in
front of the Claimant if operative in this case,
which it would be most unlikely to overcome. | note
also that the Basle proposals of the Institut de
Droit International (1991) also contemplate (at Arti-
cle 4) that any claim by the country of origin would
have to be made "within a reasonable time". The
submission | am now addressing would entail the
application of Iranian law without any correspond-
ing time bar.

42 Another term of the UNESCO and UNIDROIT
Conventions would be that compensation would
be payable to any innocent "owner" from whom
the relevant object was to be repatriated. No such
protection is contemplated in the rule proposed by
Maitre Foussard and it can thus be seen that it
takes on a punitive or confiscatory character
(which would in itself be likely to inhibit the courts
in France and other jurisdictions from giving effect
to it).

43 1t is inherent in Maitre Foussard's proposed rule
that it could be given effect by a country in which
the relevant convention was not in force. By con-

trast, Maitre Berlioz stated that it would be
unimaginable that a judge would go against the
negative decision of the legislature and give effect
to such controversial proposals. There would be
none of the balancing protections which any inter-
national agreement would certainly embrace (reci-
procity, limitation periods, compensation, non-
retroactivity, good faith, etc.) Moreover, as is obvi-
ous, these conventions have been around a long
time without being incorporated into the law of
France, and Maitre Berlioz asked rhetorically why
as a matter of judicial policy the hypothetical
French court should suppose that the time has be-
come ripe for their implementation in 2007.

44 The scope of the change would be potentially
very wide indeed, as | believe Maitre Foussard
recognised (and perhaps thought desirable). It
would apparently mean that the transfer of virtually
any "cultural object" or relevant work of art could
be prevented in circumstances where the state oc-
cupying the territory of its origin had passed legis-
lation to expropriate it — at least if the legislation
had been passed before it was removed.

45 It is against this background that Mr Lowenstein
described the proposal as "startling”". Indeed at
one stage, in a rhetorical flourish, he had suggest-
ed that the effect "would be to empty the art gal-
leries and private collections of France". At least it
can be said that, if a French judge were to adopt
the reasoning proposed, it would represent a sig-
nificant shift from the position as it has always
been thought to be in French law. In particular, it is
clear from the French cases cited to me that the
basic lex situs rule has been applied hitherto in re-
lation to works of art or antiquities without any
such exception being proposed. It was argued that
it would be all the more inappropriate for an En-
glish judge (or indeed any other foreign judge) to
appear to be taking such a bold and innovative ap-
proach without any French judicial precedent or
legislative warrant.

46.In this context, my attention was drawn to the
words of Wynn-Parry J in Re Duke of Wellington
[1947] Ch 5086, 515:

"The task of an English judge, who is faced with
the duty of finding as a fact what is the relevant
foreign law, in a case involving the application of
foreign law, as it would be expounded in the for-
eign court, for that purpose notionally sitting in that
court, is frequently a hard one; but it would be diffi-
cult to imagine a harder task than that which faces
me, namely, of expounding for the first time either
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in this country or in Spain the relevant law of Spain
as it would be expounded by the Supreme Court of
Spain, which up to the present time has made no
pronouncement on the subject, and having to base
that exposition on evidence which satisfies me that
on this subject there exists a profound cleavage of
legal opinion in Spain, and two conflicting deci-
sions of courts of inferior jurisdiction”.

In this case, by contrast, there are no conflicting
decisions. There simply have been none which di-
rectly support the Claimant's proposition.

47 1t is necessary to have in mind the nature of the
exercise | am required to carry out. It is elementary
that any decision of this court as to the substance
of French law is only a finding of fact within this ju-
risdiction. Although Maitre Foussard, when asked
the question by Mr Lowenstein, responded courte-
ously and diplomatically that an English judgment
on the subject would be read with interest, it is
right to remember that an English judge would in
no way be making a decision of French law or in-
truding upon the French jurisdiction. It would sim-
ply be a decision about French law. Like Wynn-
Parry J before me, | am carrying out a task re-
quired of me by English law with a view to deter-
mining the outcome in English litigation. | am only
"notionally” sitting in a French court.

48.Accordingly, if the evidence (including that of
the experts) points clearly to a particular outcome
according to French principles and methods of ap-
plication, an English judge should not necessarily
feel inhibited by the fact that no French judge hap-
pens to have reached such a conclusion in the
past. The particular question, or the particular fac-
tual circumstances, may simply not have arisen
hitherto. On the other hand, an English judge must
tread with care when it appears that a particular
result would not only be unprecedented but also
involve the application of new principles, or a judi-
cial development of French law, by the hypotheti-
cal French judge. A test | suggested in the course
of argument was that | should do my best to as-
sess the hypothetical French court's decision, in
the light of established principles and methodolo-
gy, but should draw back from determining the cur-
rent state of French law by reference to policy
changes which it would be open to a French court
(at least a higher French court) to implement.

49.| should not anticipate any such changes, since
not only would that be presumptuous, but | should
be exceeding my function — which is to determine,
on the evidence, the relevant law of France as it
stands. Whether it is appropriate to introduce into
French law an exception to its choice of law rules,

in the context of cultural objects, is a matter of poli-
cy for French judges to decide. They would no
doubt have well in mind such considerations as
those addressed by Gummow and Hayne JJ in
Neilson (cited above) at [93]:

"What have come to be known as 'flexible excep-
tions' to choice of law rules are necessarily uncer-
tain. That is the inevitable consequence of their
flexibility. Experience reveals that such rules gen-
erate a wilderness of single instances".

50.Since foreign law is approached in England as
a matter of factual evidence, it would seem to ac-
cord with principle that | should ask myself
whether | am satisfied, on a balance of probabili-
ties, that a French court confronted with these
facts and these submissions would be more likely
than not to apply Iranian law in determining title.
For the reasons identified above in [36]-[43] | am
not so persuaded. | consider it highly unlikely. |
hasten to add, it is not simply a question of impres-
sion. The evidence called for the Defendant was to
the effect that no French judge, as the law now
stands, would conceivably apply Iranian law.

51.Maitre Berlioz expressed an unequivocal opin-
ion and stated that the question posed admits of a
categorical and definitive answer in the light of do-
mestic law and, in particular, by reason of Articles
2279 and 2262 of the Civil Code. He asserts that
title to the fragment could not be questioned under
French law by the lranian government.

52.He further states that Maitre Foussard's con-
tentions are entirely wrong and have no basis in
French law; that he is putting forward a view as to
what he feels French law or policy should be and
not what the law actually is. He even went so far
as to suggest that the principles of French law
were being unethically misrepresented. Mr Lowen-
stein did not adopt or develop these observations.
He did, however, suggest that Maitre Foussard's
analysis was "creative". | did not understand this to
be an attack upon his integrity but rather a com-
ment to the effect that he was advocating develop-
ment in the law, by reference to various strands of
academic argument, since there was no specifical-
ly judicial precedent (as Maitre Foussard expressly
accepted). | certainly found Maitre Berlioz' assess-
ment in this respect persuasive. | need go no fur-
ther than to say that, in the light of the evidence
before me, | am far from satisfied that a French
judge would apply Iranian law. | resolve the sec-
ond issue in favour of the Defendant also.
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53.1 should add that strong criticism was made of
Maitre Berlioz by Mr Lazarus on behalf of the
Claimant, and | was asked not to find him credible.
There is no doubt that he expressed himself tren-
chantly on a number of matters about which, as he
readily accepted, he felt strongly. | am not pre-
pared to disbelieve him, however, although | find
his evidence more persuasive on some points than
others. There is no doubt that he lacked the gift of
brevity; nor that he was ready to attack the creden-
tials and integrity of others. But | did not conclude
that this rendered his evidence unreliable in gener-
al. Specifically, on this second issue, | can find no
cogent reason to reject the thrust of his expert
opinion.

54 Finally, on this issue, there was an argument
canvassed on both sides as to the significance, or
otherwise, of the well known principle of interna-
tional law whereby states will not generally enforce
foreign public law. | need not investigate this area
of dispute since it is not necessary to do so in or-
der to reach my conclusions. The argument
ranged primarily over whether or not all of the rele-
vant Iranian legal provisions would necessarily be
characterised as "public law" and whether there
would, in any event, be an exception recognised in
French law in the context of "cultural objects" (to
use loose and general terminology).

55.1 was referred in particular to a case of 2 May
1990 in the Cour de Cassation: Republic of
Guatemala v Société Internationale de Négoce de
Café et de Cacao. There was a decision, ex-
pressed in very general terms, to the effect that
French courts can set aside the principle that juris-
diction will not be accepted where a foreign state
makes a claim based on provisions of public law in
circumstances "where, from the point of view of
the court, the requirements of international solidar-
ity or a convergence of interests so justify”". No oth-
er examples of the principle being "set aside" were
cited and | certainly cannot say with confidence
that a claim for the return of a "cultural object"
would so qualify. This is another example of the
uncertainty inevitably attaching to "flexible excep-
tions" (see [49] above).

56.1 thus recognise that a French court might (a)
classify this claim, if brought in France, as based
on "public law", (b) decline to recognise any rele-
vant exception, and (c) not accept jurisdiction to
deal with it. My judgment proceeds, however, on a
series of hypotheses — one of which is obviously
that the French court has accepted jurisdiction.
There is accordingly no need to pursue this inter-

esting and theoretical debate to any kind of con-
clusion. For that | am especially grateful, since
Maitre Foussard recognised that this is an area of
law which is in a state of flux.

The third issue: Is it a requirement of Article 2279
of the Civil Code that the Defendant's possession
should have been "public"?

57.The third issue | am required to resolve is a
matter of French domestic law. It relates to
whether the Defendant did acquire title on 10
November 1974, when she took possession, in ac-
cordance with Article 2279 of the Code. | am
asked to determine, in the light of Article 2229 (set
out above), whether she is required to demon-
strate that her possession was "public" or whether
that requirement has no application to a situation
where title is asserted by possession under Article
2279. If | answer that question in the affirmative, |
should then need to address whether indeed it has
been shown by the Claimant that her possession
was not "public". (I can express the issue thus, be-
cause it was conceded by Maitre Foussard that
the burden would lie upon the Claimant.)

58.This seems to me a question of logic. The re-
quirement that possession be shown to be "public"
under Article 2229 corresponds closely to the no-
tion of "nec vi, nec clam, nec precario" traditionally
applied in the law of prescription under English
law. It obviously relates, in this context also, to the
acquisition of title by prescription and is thus di-
rectly relevant to Article 2262. In my judgment,
however, both on the evidence and as a matter of
logic, it can have no relevance or indeed any
meaning in the context of Article 2279 ("En fait de
meubles, la possession vaut titre"). That clearly
specifically contemplates that possession, and
thus also title, can be taken instantaneously. That
is plainly what happened here. It makes no sense
to apply criteria for the acquisition of a prescriptive
title, over a period of time, to the quite different sit-
uation where title may be acquired instantaneous-
ly. In any event, the very words of Article 2229
make clear that its relevance is confined to the ac-
quisition of title by prescription ("Pour pouvoir pre-
scrire...). | have no doubt whatever that in accor-
dance with Article 2279 the Defendant acquired ti-
tle in the fragment by transfer of possession on 10
November 1974. Her good faith is conceded. (I
have no doubt that, where good faith is in issue, it
may sometimes be relevant in that context for a
French court to enquire into such matters as "un-
equivocal possession" or furtive behaviour.)
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The fourth issue: Would the Defendant's posses-
sion have been vitiated by clandestinity?

59.The Defendant's alternative case is that she did
indeed acquire title by prescription overt the 30
year period from 10 November 1974. In view of my
primary conclusion, she does not need to place re-
liance on that argument. Nevertheless, | was
asked to resolve a fourth issue which in my judg-
ment can only be relevant to the alternative argu-
ment. | am asked to consider (again as a matter of
French domestic law) what is meant by "public"
under Article 2229.

60. As | have made clear already, it is not my view
that Article 2229 or its concept of "public" posses-
sion has any bearing upon the Defendant's prima-
ry (and successful) argument that title was ob-
tained under Article 2279. That is why | say that
this fourth issue is only relevant to her alternative
case. Nonetheless, again for the sake of complete-
ness, | will state my conclusions on it in the light of
the evidence. The questions have been posed in
these terms:

"4. Given that the fragment remained continually
on open display in the living room of the Defen-
dant's home in Paris at all times between Novem-
ber 1974 and January 2005, had the Defendant by
21 January 2005 acquired title to the fragment by
the alternative route of prescription acquisition un-
der the 30 year rule provided by Article 2262 of the
Civil Code? The following issues arise:

4.1 Was the Defendant's possession of the frag-
ment 'public' —i.e. open and not clandestine?

4.1.1 Is it necessary (as the Claimant contends)
for the Defendant to show that she made her pos-
session of the fragment reasonably apparent to
the Claimant in order to demonstrate that her pos-
session of the fragment was 'public' since:

(a) the vice of clandestinity is assessed through
the eyes of the Claimant?

(b) a finding of clandestine behaviour is only avoid-
ed if the material acts of possession are carried
out by the holder, openly, permitting a reaction
from the true owner who brings the claim by ac-
tion?

4.1.2 Or (as the Defendant contends) is it sufficient
that the holder:

(a) does not dissimulate the acts of possession to
the person against whom one intends to invoke
the effects of the possession; and

(b) holds the property openly albeit in private
premises?

4.2 Has the Defendant shown that her possession
of the fragment was 'public’ within the meaning of
Article 2229 (or, if the burden is on the Claimant,
has the Claimant shown that the Defendant's pos-
session was not 'public')?"

61.As was accepted in the evidence, and in argu-
ment, different considerations must come into play
according to whether one is positively asserting
acquisition by prescription, in order to establish a
title, or whether one is relying (as here) on the
rules of prescription by way of a shield against an-
other's claim.

62.Maitre Foussard did not adequately reflect this
distinction, and was thus drawn into imposing un-
realistic criteria for resolving the clandestinity argu-
ment. The Defendant's possession of the fragment
could not, he argued, be free of that "vice" (le vice
de clandestinité) unless she had taken some posi-
tive steps in relation to it (subsequent to the public
auction in October 1974). Pressed for examples,
he suggested that she might have exhibited it, or
published photographs or articles about it. | fail to
see how that can possibly be a requirement of the
law in circumstances such as these. 63.Naturally,
if someone has obtained an artefact knowing it to
have been stolen from a particular source, or sus-
pecting it, there may well be policy reasons for
placing obstacles in the way of his acquiring a
good title by secret possession. Here, by contrast,
the Defendant's good faith having been conceded,
she had no reason to keep the fragment she had
bought under wraps, nor yet even to suspect that
the then government of Iran had a claim to repos-
sess it. There was obviously no question of dissim-
ulation on her part or of any intention to deceive. It
makes no sense that innocent purchasers of such
objects should be required to go on for up to 30
years advertising the fact of their possession — just
in case a third party at some stage decides to as-
sert a claim.

64.Accordingly, | find persuasive and readily ac-
cept the evidence of Maitre Berlioz that there is no
such requirement under French law. | hold that the
Defendant's possession of the fragment was not
vitiated by clandestinity, and thus | resolve the
fourth issue also in her favour.

65.My attention was drawn in this context to cer-
tain French case law. Great importance was at-
tached by Maitre Foussard to a decision of the
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Cour de Cassation on 9 February 1955, to which
Maitre Berlioz said he had given a wider signifi-
cance than it could reasonably bear. It was, he
suggested, of no special importance beyond the
facts of the case itself. It was essentially con-
cerned with applying Article 552 of the Civil Code,
as the report makes clear. It addressed the occu-
pation of a cellar which ran under another house.
Article 552 embodies the principle of French law
that the owners of a house are entitled to posses-
sion of what lies beneath it. It appears that the
house owners (les consorts Dumets) had been un-
aware throughout the relevant prescription period
of the adverse use of the cellar beneath (to which
they had no direct access) by their neighbours (les
époux Jacquemins). Thus it was held that the oc-
cupation of the cellar did not displace the primary
rule.

66.Maitre Foussard relied on the case as stating a
rule of wider application which would embrace the
present case. The facts are, however, quite differ-
ent. One of the distinctions to which Mr Lowen-
stein attached significance is that there the court
was concerned with title to real property (immov-
ables), whereas in this instance | am dealing with
a movable item. It is relevant to address another
French decision of 18 June 1959 concerning bear-
er bonds (also movable property) where it was
held that possession had not been vitiated by clan-
destinity. They had been kept in a bank safe be-
tween 1939 and 1950 which might, in one sense,
be thought to represent the antithesis of "public"
possession.

Yet it was nevertheless held that a good title had
been acquired by prescription. There was a similar
case decided on 8 March 2005.

67.1t is Maitre Foussard's contention that, in the
half century since the cellar case, bearer bonds
represent the sole exception to the "principle" for
which it is supposed to stand. Save in the case of
bearer bonds, he says, a title cannot be acquired
by prescription without the possession being pub-
licly visible or accessible. | much prefer the analy-
sis offered by Maitre Berlioz.

68.He suggests that there is nothing specific to
bearer bonds. It is in the nature of some movable
property that one may keep it and "use" it out of
the public gaze. Bearer bonds are merely one ex-
ample. Another might be a valuable necklace or a
painting acquired for investment purposes. Pos-
session over 30 years (especially possession in
good faith) could lead to a good title by prescrip-
tion without any public exposure of the item in
question. Maitre Foussard agreed that the court
would need to be guided "above all" by the charac-
teristics of the property and how it is normally
used.

69.1 do not believe it would be a worthwhile exer-
cise for me to set out and consider each of the
French cases to which reference was made. Suf-
fice to say that none of it undermined the cogency
of Maitre Berlioz' analysis of the criteria applicable
to Articles 2279 and 2262.

The final outcome

70.In the result, as | informed the parties at the
conclusion of the case on 19 January, there will be
judgment for the Defendant. | will hear argument
as to any consequential matters and, in particular,
whether it is necessary to order an enquiry as to
damages flowing from the grant of the injunction
by Silber J on 19 April 2005.
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Buchbesprechung:

Ana Filipa Vrdoljak, International Law, Museums and the Return of Cultural Objects,
Cambridge University Press, New York, ISBN 0521841429, £ 55.00 / US$ 99.00, 342 S.

Matthias Weller

Die sorgféltige Studie von Vrdoljak, Marie Curie
Fellow des Law Department des European Univer-
sity Institute in Florence, widmet sich dem heiklen
Thema der Restitution von Kulturgut durch friihere
Kolonialmachte. Ein Schwerpunkt liegt dabei auf
den Staaten des Commonwealth. Insbesondere
das Vereinigte Kénigreich, aber auch Australien
und die USA werden in ihrem Verhaltnis zu ihren
jeweiligen indigenen Kulturen in den Blick genom-
men: Der Text beginnt mit der Schilderung der of-
fenbar ersten Restitution von aboriginalem Kultur-
gut nach Tasmanien durch das britische Royal Al-
bert Memorial Museum in Exeter am 4. Dezember
1997. Restitution von Kulturgut wird dabei sogleich
zuvodrderst als symbolischer Akt der Anerkennung
des Selbstbestimmungsrechts der Angehérigen
der Herkunftskultur durch den friiheren Kolonisator
interpretiert — ein Leitmotiv der Studie. Zentrale
These bildet der Vorschlag dreier, zum Teil inein-
ander greifender Restitutionsprinzipien: Territoriali-
tats- oder Herkunftsprinzip, Wiedergutmachungs-
prinzip und, getragen durch deren Umsetzung, die
Verwirklichung des Selbstbestimmungs- und Ver-
séhnungsprinzip. Aus diesen Wertungen will Vr-
doljak Losungen flr konkrete Herausgabeverlan-
gen ableiten und sich schliel3lich der Vision anna-
hern, dass alle Vélker ihren Beitrag zum kulturel-
len Erbe der Menschheit leisten kénnen. Es fallt
auf, dass in dieser Prinzipientrias kein Gesichts-
punkt erkennbar wird, der fir den Verbleib eines
Kulturgutes in dem Museum einer friheren Kolo-
nialmacht streitet. Selbst wenn alle der vorgenann-
ten Prinzipien flr die Restitution sprechen, kdnnte
dem noch immer das im Kulturgiterschutz einhel-
lig anerkannte Prinzip der Erhaltung von Kulturgut
der Ruckflihrung entgegen stehen — ein Ansatz,
der sich beispielsweise in Art. 9 Abs. 2 des
schweizerischen Kulturgutertransfergesetzes bei
an sich begrundeten Ruckfihrungsansprichen an-
derer Staaten manifestiert, indem die Ruckfihrung
ausgesetzt werden kann, bis das Kulturgut bei ei-
ner Ruckflhrung nicht mehr gefahrdet ist. Mégli-
cherweise hatte auch der Uberlegung mehr Ge-
wicht geblhrt, dass mancher Gegenstand wohl
erst durch die Wertschatzung der Kolonialmacht in
den Blick der kolonisierten Kultur gelangt und dass

Museen wie etwa das 1753 gegriindete British Mu-
seum auf dem vom Leitgedanken der Aufklérung
getragenen Konzept des Universalmuseums,
gleich einer ebenfalls zeittypischen Enzyklopadie
folgend, beruhen.

In der Durchfihrung setzt die Autorin in Teil 1 (S.
19 — 100) naturgemé&R im 19. Jahrhundert ein, be-
schreibt zunadchst die Herausbildung der fur den
KulturgUterschutz notwendigen Gedanken des
Minderheitenschutzes sowie des Begriffs eines na-
tionalen Kulturgutes und setzt sodann die gewon-
nenen Erkenntnisse in Zusammenhang mit der
Konzeption Epoche machender Museen und de-
ren Ausstellungen, etwa der Great Exhibition von
1851 des South Kensington Museum (heute Victo-
ria and Albert Museum) — ein Meilenstein der nicht
erst seit dem 20. Jahrhundert sich von Europa aus
vollziehenden Globalisierung' insofern, als diese
Ausstellung offenbar erstmals ,Menschen und Ob-
jekte aus allen Teilen der Welt an einem einzigen
Ort versammite“.? Dieses Ereignis steht aus Sicht
der Autorin zugleich fir das Ringen GroRbritanni-
ens um die eigene kulturelle ldentitdt zwischen
dem Postulat des Freihandels und dem universa-
listisch-enzyklopadischen Interesse an vorgefun-
dener kultureller Diversitat. SchlieRlich werden die
beginnenden Restitutionsbemihungen der zerfal-
lenden Kolonialimperien zu Beginn des 20. Jahr-
hunderts, insbhesondere durch das British Empire
im Zusammenhang mit den Friedensvertragen zur
Beendigung des Ersten Weltkriegs in den Blick ge-
nommen. Als Beispiel dient wiederum die Ge-
schichte des Victoria and Albert Museum.

Der zweite Teil (S. 101 — 196) widmet sich der ers-
ten Halfte des 20. Jahrhunderts und beschreibt vor

1 Vgl nur Peter Sloterdijjk, Im Weltinnenraum des Kapitals,
Frankfurt/Main 2005, S. 21: ,Terrestrische Globalisierung
(praktisch vollzogen durch die christlich-kapitalistische
Seefahrt und politisch implantiert durch den Kolonialismus
der alteuropéischen Nationalstaaten) als ,Mittelteil eines
Dreiphasenprozesses®, zu beschreiben auch als ,Zeitalter
der europaischen Expansion®.

2 8. 36 mit Verweis auf Chronicle, 7 December 1850, in W.
Dilke, Great Exhibitions 1851, Extracts from Newspapers
vol. 1.
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allem das Geschehen in den USA sowie die Rolle
des Volkerbundes bzw. der Vereinten Nationen.
Interessant ist dabei beispielsweise die Schilde-
rung von BemuUhungen auf dem amerikanischen
Kontinent zwischen den Weltkriegen um eine ei-
genstandige, vom Alten Europa emanzipierte kul-
turelle Identitdt, getragen unter anderem durch
eine Hinwendung zur eigenen, genuin amerikani-
schen Kultur. ,Your antiques are not found in
Rome. They are to be found in Mexico®, lautete
etwa der zitierte Schlachtruf des mexikanischen
Malers Diego Rivera. Plétzlich erschien indigene
Kultur wertvoll, und dies blieb, wie die Autorin
nachweist, nicht ohne Einfluss auf die rechtliche
Verfassung des Kulturglterschutzes. Es kann
dann nicht mehr Uberraschen, dass das New Yor-
ker Museum of Modern Art 1940 mit der Ausstel-
lung , Twenty Centuries of Mexican Art* in Erschei-
nung trat. Bereits 1941 folgte ,Indian Art of the
United States“. Ein Foto zeigt die Begegnung des
zum Stamm der Hopi gehérenden Kunstlers Fred
Kabotie mit Eleanor Roosevelt anl&sslich dieser
Ausstellung. Wiederum exemplifiziert die Autorin in
faszinierender Weise die Wendungen in Kulturge-
schichte und Geschichte des Kulturglterschutzes
an groRen Ausstellungen. Zugleich dient die neu
gewonnene Wertschatzung indigener Kulturgiter
als Hebel fUr die Anerkennung der eigenstandigen
kulturellen Identitdt und vor allem des erlittenen
Unrechts — welche die Autorin kompromisslos ein-
fordert. Sie verweist auf die Entwicklungen des
Voélkerrechts in Reaktion auf den Holocaust und
insbesondere auf den immer wieder zu beobach-
tenden Zusammenhang von Kulturgutentziehung
und Vélkermord. Fortschritte des Vélkerrechts sei-
en den indigenen Minderheiten mangels Vdlker-
rechtssubjektivitdt aber nicht hinreichend zugute
gekommen.

Im dritten Teil (S. 197 — 298) schlielt die Autorin
zur Gegenwart auf und beschreibt die Dekolonisie-
rung unter dem Blickwinkel der — weithin ausge-
bliebenen — Ruckflhrung von Kulturgut ehemaliger
Kolonien. Wiederum werden Defizite im sich nun
vertraglich ausdifferenzierenden Kulturglterschutz
des Voélkerrechts identifiziert. Verwiesen wird bei-
spielsweise auf den Ausschluss der Ruckwirkung
in der UNESCO-Konvention Uber MaRnahmen
zum Verbot und zur Verhitung der rechtswidrigen
Einfuhr, Ausfuhr und Ubereignung von Kulturgut
von 1970. In der Tat hat Art. 15 der Konvention,
wonach die Vertragsstaaten nicht gehindert sind,
untereinander Sonderabkommen zu schlieRen
oder bereits geschlossene Abkommen weiter an-
zuwenden, welche die Rlckgabe von Kulturgut
zum Inhalt haben, das aus irgendwelchen Grin-
den vor Inkrafttreten dieses Ubereinkommens fiir
die betreffenden Staaten aus dem Ursprungsland
entfernt worden ist‘, allenfalls schwache Appell-
funktion. Und die Materialien zur Entstehung der
Konvention, welche die Autorin heranzieht, stltzen
durchaus die These von der geringen Verhand-
lungsmacht der ehemaligen Kolonien. Weitere
Schwéachen des Vélkerrechts werden aufgezeigt,
die letztlich der Verséhnung durch Ruckflhrung im
Wege stehen. Nationale Ruckflihrungsprogramme
werden beschrieben und bewertet, etwa der Nati-
ve American Graves Protection and Repatriation
Act 1990 (NAGPRA) der USA oder die Prinzipien
und Verhaltensrichtlinien des Council of Australian
Museums Associations (CAMA), die ,Previous
Possessions, New Obligations® (PPNO) von 1993.

Die Autorin hat damit eine streitbare, hdchst le-
senswerte und glénzend geschriebene Studie zu
einer Problemstellung vorgelegt, welche die fuh-
renden Museen der Welt noch lange Zeit heraus-
fordern wird.
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Rechtsfragen der Restitution von Kulturgut
Symposium in Wien, Osterreich

Nicolai Boris Kemle*

Das &sterreichische Bundesministerium fur Unter-
richt, Kunst und Kultur in Wien bot den gelunge-
nen Rahmen fir das Symposium ,Rechtsfragen
der Restitution von Kulturgut* am 12. Oktober
2007. Unter Leitung von Frau Univ.-Prof. Gerte
Reichelt, gleichzeitig IFKUR—Beiréatin, widmete das
Ludwig Boltzmann Institut fir Europarecht diesen
Tag der UNESCO - Konvention 1970 und der
UNIDROIT — Konvention 1995.

Geflhrt von Herrn Prof. Dr. Kurt Siehr, Universitat
Zurich, Max-Planck-Institut Hamburg und IFKUR-
Beirat, wurde von Herrn Christoph Bazil, stv. Leiter
der Abteilung Denkmalschutz des dsterreichischen
Bundesministeriums fir Unterricht, Kunst und Kul-
tur und IFKUR — Mitglied, das 1. Round Table er-
offnet. Er wies in seinem Vortrag ,Zur Ratifikation
der UNESCO - Konvention 1970“ auf die ver-
schiedenen nationalen Aspekte einer Umsetzung
hin. Gleichzeitig wog er exemplarisch fur das Mi-
nisterium die einzelnen Argumente ab, die aus
Sicht Osterreichs fur und gegen eine Ratifikation
bzw. spatere Umsetzung sprechen. Hierbei stellte
er fest, dass derzeit viel fir eine Umsetzung der
UNESCO - Konvention 1970 spreche, aber eine
Umsetzung der UNIDROIT — Konvention in Oster-
reich noch Zeit beanspruchen wird, dies aber win-
schenswert sei. Ihm folgte Frau Gabriele Eschig,
Generalsekretérin der Osterreichischen UNESCO
— Kommission. Geprégt durch die Ereignisse im
Irak, die nicht nur Objekte sondern auch wichtige
Archive betrafen, wies sie in ihrem Beitrag ,Die
Bemuhungen der UNESCO zum Schutz von Kul-
turgltern” auf das dringende Erfordernis der Um-
setzung hin, wobei alle Unterzeichnerstaaten ihrer
Verpflichtung zlgig Folge leisten sollten. Um die
Bedeutung der UNESCO fiir den Schutz von Kul-
tur zu verdeutlichen, stellte sie nochmals die ein-
zelnen MaRnahmen von UNESCO vor, angefan-
gen von dem Schutz des Naturerbes, Uber die Un-
terwasserschutzabkommen, die Erhaltung des im-
materiellen Erbes bis hin zu der Erklérung betref-
fend die vorsatzliche Zerstdérung von Kulturerbe.

Nach einer kurzen Pause zeigte Yves Fischer, Lei-
ter der Fachstelle Internationaler Kulturgltertrans-

* Dr. jur., Rechtsanwalt, Partner der Sozietédt Dr. Kemle &
Leis, Heidelberg, und Vorstand des Institut fur Kunst und
Recht IFKUR e.V., Heidelberg, www.ifkur.de.

fer des Schweizer Bundesamtes fur Kultur in sei-
nem Beitrag ,Die Umsetzung der UNESCO - Kon-
vention aus Schweizer Sicht* die Reaktionen des
Kunstmarktes in der Schweiz auf, nachdem schon
vor Uber zwei Jahren dort die Konvention in gel-
tendes Gesetz umgesetzt wurde. Er betonte aus-
dricklich die positive Importbilanz von Kulturgu-
tern der Schweiz, so dass mehr Kulturglter einge-
fuhrt wie ausgefiihrt werden. Dies sei ein gutes
Zeichen fur den Umstand, dass die anfanglichen
Bedenken der Kunstmarktteilnehmer vor Umset-
zung sich nicht bewahrheitet haben. Gerade im
Zusammenhang mit der Umsetzung der Konventi-
on in einem Staat sei es aber wichtig, teilte er mit,
dass Polizei und Zoll besonders geschult werden
mussten, insbesondere im Zusammenhang mit ar-
chaologischen Kulturgitern. Aber nicht nur die
Umsetzung von Konventionen, sondern auch die
Eigeninitiative eines Staates zum Schutz von Kul-
turgut sei wichtig, verdeutlichte er am Beispiel der
Irak — Verordnung der Schweiz, die ein Embargo
fur irakische Kulturgiter zur Folge hatte, mit der
Folge, dass diese derzeit nicht handelbar seien.

Danach kommentierte Wiss. Ass. Dr. Matthias
Weller, Mag.rer.publ., Universitdt Heidelberg und
Vorstand des Instituts fur Kunst und Recht IFKUR
e.V., Heidelberg, die bevorstehende Umsetzung
der 1970 UNESCO-Konvention in Deutschland auf
der Basis des bereits in Kraft getretenenen Umset-
zungs- und Ausflhrungsgesetzes, beide allerdings
in ihrer Wirkung aufschiebend bedingt durch das
Inkrafttreten des vdélkerrechtlichen Vertrags fur die
Bundesrepublik Deutschland. Hierbei ging der Re-
ferent zunachst auf die Grinde fir das lange Z6-
gern Deutschlands ein und zeigte, dass dies nicht
zuletzt mit — in diesem Mafe unbegrindeter — Sor-
ge um die Kompatibilitdt der Umsetzung mit der
bereits bestehenden Umsetzung der EG-Kulturgu-
terrickgaberichtlinie. Der Referent erlauterte im
Folgenden die multilaterale Anwendbarkeit der
Umsetzung gegenuber allen Vertragsstaaten ohne
Zwischenschaltung bilateraler Abkommen, legte
aber zugleich den Preis hierflr dar, namlich relativ
enge Tatbestandsvoraussetzungen flr den 6ffent-
lich-rechtlichen Herausgabeanspruch anderer Ver-
tragsstaaten, die insbesondere an die Anforderung
der Eintragung des herausgeforderten Kulturgutes
in ein nationales Bestandsverzeichnis anknipfen,


http://www.ifkur.de
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was — trotz der mit eingefthrten Erleichterung — fur
illegal ausgegrabene Gegenstande zu erheblichen
Wirksamkeitsverlusten der Konventionsumsetzung
fuhre.

Als Abschluss des 1. Round Table hob Prof. Marc-
Andre Renold, Universitat Genf, Rechtsanwalt, Di-
rektor des Art Law Centre und Mitglied des IFKUR,
,Die Bedeutung der UNESCO — Konvention 1970
fur den internationalen Kulturglterschutz® hervor.
Er betonte die péadagogische Wirkung sowohl flr
Staaten wie auch fur Kunstmarktbeteiligte. Diese
padagogische Wirkung kénne sich in verschiedene
Teilbereiche spalten lassen. Eine Wirkung sei die
erhéhte Aufmerksamkeit des Kaufers durch die im-
mer strengeren Anforderungen an den ,guten
Glauben®, durch Gesetz und Rechtsprechung, wie
auch die interaktive Wirkung der Konvention durch
Einflussnahme auf das ,Ordre Public’. Dies wurde
verdeutlichte er anhand ein neues juristisches Bei-
spiels aus der Schweiz, das eine Rickgabe einer
Bronzehand betraf.

Nach Abschluss des ersten Round Tables stellten
sich Fragen aus dem Auditorium. Gerade der gut-
glaubige Erwerb erwies sich als Schwerpunkt.
Prof. Heilmeyer, Berlin, vertrat die Ansicht, dass
im Bereich des Handels mit Antiken ein gutglaubi-
ger Erwerb in all den Fallen unméglich sei, in de-
nen eine Art ,Antikenpass* fehle.

Das 2. Round Table, UNIDROIT - Konvention
1995, leitete Prof. Walter H. Rechberger, Universi-
tat Wien und Leiter des Ludwig Boltzmann Institut
fur Rechtsvorsorge und Urkundenwesen. Eréffnet
wurde der Nachmittag von Prof. Herbert Kronke,
Generalsekretar UNIDROIT, Rom, mit dem Beitrag
L,UNIDROIT — Konvention 1995 im Dialog der Kon-
ventionen — Entstehungsgeschichte®. Er zeigte an-
schaulich die Grinde der Entstehung von UNI-
DROIT auf und dessen Bedeutung flr die Zukunft.
Rulckblickend auf die Fragen nach dem ersten
Round Table legte er die verschiedenen nationa-
len Gutglaubenstatbestdnde in den einzelnen Lén-
dern dar, angefangen von dem vélligen Fehlen ei-
ner solchen Méglichkeit bis hin zu dem vélligen
Ausschluss und der daraus folgenden Schwierig-
keit einer internationalen Vereinheitlichung.

Ihm folgte Frau Univ.-Prof. Gerte Reichelt. Sie se-
zierte die ,Prinzipien der UNIDROIT — Konvention
1995 einzeln. Frau Univ.-Prof. Reichelt sprach
von der groRen Bedeutung des Gleichlaufs von
Definitionen und im Rahmen des gutglaubigen Er-
werbs, die Bestimmung der Sorgfalt als Ansatz-
punkt hierflr. Hiernach kam sie auf weitere Proble-

me zu sprechen. So sei die Bestimmung bei Fres-
ken schwierig, ob sie bewegliche oder unbewegli-
che Objekte darstellen. Laut einem Gerichtsurteil
sei aber keine Unbeweglichkeit gegeben, denn
durch Abnahme ist die Transportfahigkeit herge-
stellt. Weiterhin verdeutlichte sie das Ensemble-
prinzip und fragte nach einem Sonderrecht fur Kul-
turgut.

Herr Georg Kathrein, Bundesministerium fir Jus-
tiz, zeigte in seinem folgenden Referat, , Zur Rati-
fikation der UNIDROIT — Konvention 1995 in Os-
terreich® eine skeptische Haltung gegenuber einer
jetzigen Umsetzung. Er wies dabei ausdricklich
darauf hin, dass dies eine politische Entscheidung
sie, und die Uberlegungen noch nicht fertig sind.
Vielmehr bedlUrfe es sorgsamer Entscheidungs-
prozesse, um UNIDROIT umsetzen zu kénnen.

Im Gegenzug nahm Nikolaus Kraft, Rechtsanwalt
und Mitglied des IFKUR, durch sein Vortrag ,Die
Ratifikation der UNIDROIT — Konvention 1995
durch Osterreich: Chancen fir ein zeitgemaRes
Ausfuhrrecht fir Osterreich® Stellung zu der not-
wendigen Umsetzung von UNIDROIT. Er wies
deutlich auf die Notwendigkeit der Anderung der
dsterreichischen Rechtslage, sowohl fur UNESCO
wie auch far UNIDROIT hin. Denn es sei nach sei-
ner Ansicht dringend den Landern angeraten, bei
einer Umsetzung der UNIDROIT — Konvention ein
Sonderprivatrecht fur Kulturgut zu wollen und zu
schaffen. Gleichzeitig zeigte er auf, dass der Kul-
turgutbegriff der UNIDROIT — Konvention von der
Osterreichischen Verfassung abweiche, und dies
ungeahnte Folgen haben kénnte. Es sei flr eine
dem Kulturglterschutz gerecht werdende Rege-
lung notwendig, beide Konventionen umzusetzen
und dabei gewisse Kulturguter als ,res extra com-
mercium*“ einzustufen und hierflr die gesetzliche
Grundlage zu schaffen. Aus anwaltlicher Sicht
zeigte hiernach Ernst Ploil, Rechtsanwalt, die
Schwierigkeiten der derzeitigen Ansatzpunkte ei-
ner Umsetzung der UNIDROIT — Konvention auf.
So sind, teilte er mit, vielféltige prozess- und mate-
riellrechtliche Probleme zu erwarten, falls Oster-
reich nicht im Vorfeld sich dieser Aspekte bewusst
werde und sie beheben wird. Gerade in prozes-
sualer Hinsicht seien ungeldste Schwierigkeiten
vorhanden, die eine Anpassung des derzeit gel-
tenden Gesetzes an die zu erwartende Umsetzung
erfordere. Aber auch in anderen Bereichen, wie
z.B. im Denkmalschutzgesetz, miisse an eine No-
vellierung gedacht werden. Gleichzeitig wies er auf
Méngel in der Transparenz und in der Informati-
onspflicht der Ministerien im Rahmen der Umset-
zung der UNESCO - Konvention 1970 hin.
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Als Abschluss des 2. Round Table referierte Nico-
lai Kemle, Rechtsanwalt und Vorstand im Institut
fur Kunst und Recht IFKUR e.V. Uber das Thema
,Freiwillige Restitution vs. Gesetzlich einklagbarer
Anspruch auf Rickgabe®. Hierbei ging auf die Ge-
schichte ein und zeigte am Beispiel der Bundesre-
publik Deutschland auf, welche Aspekte fur und
wider die Ruckgabe von Kunst angeflhrt werden
kénnen. Dabei seien neben der freiwilligen Ruck-
gabe der freiwilliger Verzicht, neben dem gesetzli-
chen Anspruch der gesetzliche Ausschluss von
Ansprichen von Bedeutung. Einen Ausschluss
kénnen dabei direkte die Kunst betreffende Rege-
lungen zur Folge haben, aber auch indirekte, all-
gemein geltende Gesetze. Gerade Verjdhrungs-
fristen und der gutglaubige Erwerb seien solche
Jndirekt* Kulturgut betreffende Regelungen. Eine

sehr wichtige Rolle spiele aber auch, so teilte er
mit, die Zeit. Diese kénne durch den Generatio-
nenwechsel, das Alterwerden vieler direkt Betrof-
fener und das Vergessen zu einem ,freiwilligen un-
freiwilligen Verlust* flhren, da die Erinnerung an
ehemals im Eigentum stehende Objekte verloren
gehe.

Das Schlussort bildete Prof. Wolf-Dieter Heilmey-
er. Er wagte einen Ausblick auf kommende Kultur-
gut betreffende Fragen und erdrterte die Brisanz
aktueller Uberlegungen. Das Symposium zeigte in
der Mannigfaltigkeit der einzelnen Themen, dass
die Umsetzung der UNESCO — Konvention eine
MaRnahme der Gegenwart zum Schutz von Kul-
turgut darstellt, die Zukunft jedoch in der Umset-
zung der UNIDROIT — Konvention 1995 liegt.

Portable Antiquities in the Modern European Context:
Law, Ethics, Policy and Practice — Internationales Expertentreffen in Pecz, Ungarn

Matthias Weller

Vom 12. bis 13. Juli 2007 lud das Institute of Art
and Law zu einem internationalen Expertentreffen
unter dem Arbeitstitel "Portable Antiquities in the
Modern European Context. Law, Ethics, Policy
and Practice”" ein. Professor Norman Palmer, Bar-
rister, 3 Stone Building, und IFKUR-Beirat, eréffne-
te die Konferenz mit einem Uberblick tber die offe-
nen Fragen zum Recht des Schatzfundes, sowie
zur Gestaltung von Herausgabeansprichen so-
wohl unter 6ffentlichem als auch privatem Recht.
Hierbei fragte er vor allem nach der Wechselwir-
kung zwischen dem - mdglicherweise hohes
Schutzniveau aufweisenden - lokalen Sachrecht
und dessen Durchsetzungsgrenzen und -méglich-
keiten in internationalen Sachverhalten. Jeremy
Scott, Withers Worldwide Rechtsanwaélte, illustrier-
te diese Fragen anhand der jungst entschiedenen
Félle Iran v. Barakat (Anwendung auslandischen
offentlichen Kulturglterschutzrechts des Irans
durch englische Gerichte abgelehnt, Berufung an-
hangig)' und Iran v Berend (renvoi fur das engli-
sche Kollisionsrecht fur bewegliche Sachen abge-
lehnt, hilfsweise AnknuUpfung an die lex originis
nach franzdsischem Kollisionsrecht im VWege des
renvoi abgelehnt).? Prof. Kurt Siehr, Hamburg,

1 Vgl hierzu die Besprechungen des Verfassers und Mara
Wantuch, beide in diesem Heft, sowie den Abdruck des
Urteils selbst, ebenfalls in diesem Heft.

2 Vgl. hierzu den Abdruck des Urteils in diesem Heft.

ebenfalls IFKUR-Beirat, knupfte daran in einem
Uberblick Uber die Rechtslage im européischen
Rechtsraum unter besonderer BerUcksichtigung
der Richtlinie 93/7/EWG an. Professor Zsolt Visy,
Pecs, schilderte praktische Probleme anhand des
Sevso-Schatzes® und hob dabei vor allem hervor,
dass Herausgabeanspriiche in vielfacher Hinsicht
von der Feststellung des Herkunftslandes abhan-
gen, dieses aber gerade bei illegalen Ausgrabun-
gen oder Funden nur schwer zu bestimmen ist.
Visy fUhrte sodann allerdings plausibel wirkende
Argumente der archaologischen Forschung an, die
fur die Herkunft des Sevso-Schatzes aus Ungarn
sprechen. Es folgten sodann in einer Tour de Rai-
son die Darstellung der Rechtslage zahlreicher
Rechtsordnungen. Der Verfasser hob hervor, dass
das Schatzfundrecht in Deutschland mit den unter-
schiedlichen Regelungen zum Schatzregal in den
Denkmalschutzgesetzen der Lander sowie subsi-
diar durch § 984 BGB relativ schwach ausgestaltet
ist im Vergleich zu den teilweise sehr umfangrei-
chen Gesetzgebungen anderer Staaten. Dies mag
allerdings damit zusammenhéngen, dass die deut-
schen Regelungen eng mit Regelungen allgemei-

3 Zum Hintergrund z.B. New York Times vom 25. Oktober
20086, http://www.nytimes.com/2006/10/25/arts/design/25-
sevs.html?partner=rssnyt&emc=rss; The Guardian vom
17. Oktober 2006, http://www.guardian.co.uk/uk_news/sto-
ry/0,,1923904,00.html.
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ner Natur verknUpft sind, so dass sich manche Re-
gelung speziell fir den Schatzfund erlbrigt. Am
zweiten Tag zog zunéachst Prof. Guido Carducci,
UNESCO, Paris, einen Vergleich zwischen der
UNESCO- und der UNIDROIT-Konvention. Prof.
Patty Gerstenblith, DePaul University, USA, erldu-
terte sodann die Entscheidung in USA v Schultz
(Verurteilung eines Antiquitdtenhandlers unter
dem National Stolen Property Act wegen Verlet-
zung des agyptischen KulturgUterschutzgesetzes).
In einer anschlieenden Podiumsdiskussion unter
der Moderation von Jeremy Scott, Withers World-

wide Rechtsanwalte, setzten sich Prof. Kurt Siehr
und der Verfasser dieser Zeilen unter reger Beteili-
gung des Publikums mit der allgemeinen Frage
nach der Anwendung auslandischen o6ffentlichen
Rechts durch inldndische Gerichte auseinander.
Es folgten schlielich weitere Vortrage zur Bedeu-
tung von soft law, insbesondere den Verhaltensko-
dizes fur Museen sowie zu praktischen Aspekten
der Ausgrabung und des Handels mit arch&ologi-
schen Fundstliicken. Die Konferenz lieferte damit
ein umfassendes Bild von der hochaktuellen Frage
nach dem Umgang mit beweglichen Kulturgttern.

IFKUR.de — Kunstrechtrechts - News
3. Quartal 2007

UNESCO-Welterbe: Heidelberger Altstadt er-
neut abgelehnt
Beigesteuert von Weller, 1. Juli 2007

Berthold Seewald berichtet in der "Welt" vom 30.
Juni 2007: Auf der Tagung des Welterbekomitees
der UNESCO in Christchurch, Neuseeland, wurde
die einzige deutsche Bewerbung um einen Platz
auf der Liste des Welterbes, die Altstadt von Hei-
delberg, erneut abgewiesen. Die eingereichte Be-
griundung erklére nicht den "auRergewdhnlichen
universellen Wert" des Ensembles aus Schlossrui-
ne, Altstadt und Neckartal, hie® es. Das 800 Sei-
ten starke Dossier war offensichtlich nicht aussa-
gekraftig genug. Volltext:

http://www.welt.de/welt print/article986756/Mehr-
wert_fuer_die_Tourismus-Industrie.html; vgl. fer-
ner zur UNESCO-Welterbepolitik auch Die Welt
vom 30. Juni 2007,
http://www.welt.de/welt_print/article986639/Vom_F
revel_der Planer.html.

'Nolde - Bild zurtick'
Beigesteuert von Kemle, 5. Juli 2007

Das Moderne Museum in Stockholm gibt ein Bild
des Expressionisten Emil Nolde an die Erben des
aus Deutschland geflohenen Otto Nathan Deutsch
zurlick. Damit wird eine Entscheidung der schwe-
dischen Regierung umgesetzt, nachdem die in den
USA lebenden Familienmitglieder ihren Anspruch
auf das Bild "Blumengarten" geltend gemacht ha-
ben. Quelle: Rhein-Neckar-Zeitung vom
05.07.2007, S. 14.

'Albertina Wien steht vor gréRter Restitution’
Beigesteuert von Kemle, 5. Juli 2007

Nach Angaben der Schwabischen Zeitung Online
steht die Albertina Wien vor dem gréRten Restituti-
onsfall ihrer Geschichte. So ist eine Sammlung
von Plakaten aus den Jahren von 1890 bis 1920
des Wiener Geschéaftsmannes Julius Paul betrof-
fen, die auch Werke von Gustav Klimt und Alfons
Mucha umfasst und rund 7,4 Millionen Euro wert
sein soll. Diese wurde It. Berichten von der Alberti-
na im Jahr 1939 aus einem Notverkauf erwoben.
Albertina-Direktor Klaus Albrecht Schréder spricht
sich flr eine Ruckgabe aus und betont dabei, dass
die Recherchen von dem Museum ausgegangen
seien. Nach seiner Ansicht werden noch einige
Stlicke betroffen sein und dieses Thema die Alber-
tina einige Jahre beschaftigen. Quelle: Schwabi-
sche Zeitung Online, Link: SZON.

Tom Cruise und Stauffenberg: Rechtliche Ver-
festigung der Erinnerungskultur?
Beigesteuert von Weller, 9. Juli 2007

Unter dem Titel "Rechtliche Verfestigung der Erin-
nerungskultur" hielt IFKUR-Beirat Prof. Dr. Dr. h.c.
mult. Erik Jayme im April dieses Jahres einen Vor-
trag im Luwigsburger Schloss (wir berichteten).
Ein weiteres Beispiel zeigt nun, wie aktuell diese
Fragestellung ist: Das Bundesfinanzministerium
verweigert der US-amerikanischen Filmproduktion
"Valkyrie" zur Lebensgeschichte des Widerstands-
kédmpfers und Hitler-Attentaters Klaus Schenk Graf
von Stauffenbergs den Zugang zu Originalschau-
platzen, insbesondere zum "Bendler-Block". Man
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dirfe den Ort nicht seiner Wirde berauben, erklar-
te ein Sprecher des Bundesfinanzministeriums,
dem das Grundsttick gehért. Auch der Sohn Bernd
Graf von Stauffenberg auRerte sich, wie Heinz
Wefing in der FAZ vom 5. Juli 2007 berichtet, ge-
rade Uber die Person von Tom Cruise als beken-
nendes und werbendes Mitglied der Scientology-
Sekte sehr skeptisch. Auch wenn man dieser Be-
wertung nur zustimmen kann, stellt Wefing zu
Recht die Frage, auf welcher Rechtsgrundlage das
Bundesfinanzministerium den Zugang zu seinen
Liegenschaften verweigert. In Frage kommt wohl
nur die Auslbung des Hausrechts bzw. die Befug-
nisse eines jeden Eigentimers, mit seiner Sache
nach Belieben zu verfahren, § 903 BGB. Hier er-
gibt sich aber nun die Besonderheit, dass EigentU-
mer die éffentliche Hand ist und damit zwar grund-
séatzlich ebenfalls nach Belieben verfahren kann,
dabei aber nach rechtsstaatlichen Grundsatzen
verfahren muss. Da der deutschen Filmproduktion
zur Lebensgeschichte Stauffenbergs mit Sebasti-
an Koch in der Hauptrolle Zugang eingeraumt wur-
de, stellt sich die Frage nach Anspruch auf Gleich-
behandlung oder nach Grinden zur Differenzie-
rung. Méglicherweise bietet der Verweis auf die
Pflege der Erinnerungskultur einen Ansatzpunkt zu
einer solchen Differenzierung. Allerdings kdnnte
diese wohl nur anknipfen an verfalschende Inhal-
te des Films, weniger an weltanschauliche Positio-
nen des Hauptdarstellers. Zu beachten bleibt je-
doch, dass insbesondere der historisch weniger in-
formierte Zuschauer, und dies dirften in den USA
und auch sonst doch einige sein, sein Bild vom
Widerstandskampfer Stauffenberg stark von der
Person von Tom Cruise wird pragen lassen. Ob
diese Erwagungen ausreichen, um eine rechtma-
Rige Differenzierung der Auslbung der Eigenti-
merbefugnisse der Bundesrepublik zu begrinden,
ist eine neuartige Rechtsfrage. Heinrich Wefing
betont mdglicherweise zu stark den formalen
Aspekt des Anspruchs auf Gleichbehandlung und
sieht vielleicht nicht genug die sich rechtlich ver-
festigenden Formen der Erinnerungskultur. Vgl.
ferner Andrian Kreye in der Stddeutschen vom 3.
Juli 2007, http://www.sueddeutsche.de/kultur/arti-
kel/825/121665/.

Studiengang "Kunsthandel" geplant
Beigesteuert von Weller, 16. Juli 2007

In der FAZ vom 14. Juli 2007, S. 41, findet sich der
Abdruck eines Interviews von Stefan Grohé und
Ursula Frohne, Dekan bzw. Professorin am Kunst-
historischen Institut der Universitdt zu Kéln, tber
die geplante Einrichtung eines weltweit einzigarti-

gen, zweijadhrigen Masterstudiengangs "Kunsthan-
del". Das neue Angebot soll eng mit dem beste-
henden universitaren Programm verzahnt werden,
zu dem auch der Bereich "Internationales Kunst-
management" des CIAM unter Leitung des IFKUR-
Beirates Prof. Dr. iur. Dr. h.c. Peter Michael Lynen
gehort. Geplant wird mit 10 Studierenden pro Jahr-

gang.

Bulgarien fordert Riickgabe von Silberschit-
zen von Griechenland
Beigesteuert von Weller, 17. Juli 2007

Die Welt vom 14. Juli 2007, S. 27, berichtet von
der Ruckgabeforderung Bulgariens gegentber
Griechenland bezlglich neun Silberschisseln aus
dem 12. Jahrhundert, die derzeit in drei griechi-
schen Museen ausgestellt sind. Diese hatten die
Stlcke erst 2003 fur etwa 2 Millionen Euro erwor-
ben. Die Objekte seien Teil eines Schatzes aus
dem 12. Jahrhundert, der im Jahre 2000 nahe der
stdbulgarischen Stadt Pasardschik gefunden wor-
den war. Dieser Fall zeigt die hohe Aktualitdt des
Expertentreffens zum Schatzfundrecht in Europa
sowie zu Ruckgabeansprichen auf privat- und 6f-
fentlichrechtlicher Basis des Institute of Art and
Law am 12. und 13. Juli 2007 in Pecz, Ungarn.

Riuckgabe an die Erben des Kunstsammlers
Fritz Hausmann
Beigesteuert von Kemle, 18. Juli 2007

Die Stiftung preuBischer Kulturbesitz hat an die Er-
ben des Kunstsammlers Fritz Hausmann ein Ge-
malde des Barock - Malers Giuseppe Maria Crespi
mit dem Titel "Der Zug des Silen" zurlickgegeben.
Quelle: Studdeutsche Zeitung vom 18.07.2007.

Italien droht Getty mit Embargo
Beigesteuert von Kemle, 18. Juli 2007

In der Presse wird berichtet, dass Italien mit einem
kulturellen Embargo drohe. Solle bis Monatsende
nicht die Zusage Uber die RlUckgabe des Athleten
von Fano durch das Getty - Museum vorliegen,
werde das Embargo in Kraft treten. In diesem Fal-
le durften in Italien keine Studien mehr durchge-
fuhrt werden und auch Leihgaben seien nicht mehr
moglich. Quelle: Siddeutsche Zeitung vom
16.07.2007, S. 12.
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Vor 70 Jahren wurde die Minchner Ausstel-
lung "Entartete Kunst" eréffnet
Beigesteuert von Kemle, 19. Juli 2007

Heute vor 70 Jahren, am 19.07.1937, wurde die
Minchner Ausstellung Uber entartete Kunst erdff-
net. So berichtet das Deutschlandradio unter dem
Titel "Hitlers Kampf gegen die Moderne" von die-
sem Ereignis. So berichtet das Deutschlandradio,
dass am 30. Juni 1937, dem NS-"Tag der deut-
schen Kunst" der Maler und neue Reichskunst-
kammerprasident Adolf Ziegler von Goebbels und
Hitler ermdachtigt wurde, die "im deutschen
Reichs-, Lander- und Kommunalbesitz befindli-
chen Werke deutscher Verfallskunst (sicl) seit
1910 auf dem Gebiete der Malerei und der Bild-
hauerei zum Zwecke einer Ausstellung auszuwah-
len und sicherzustellen." Keine drei Wochen spa-
ter waren genlgend Kunstschétze konfisziert. Am
19. Juli 1937 eréffnete die Ausstellung "Entartete
Kunst" im Galeriegebdude der Minchener Hofgar-
ten-Arkaden und prasentierte, neben Zeichnungen
und Fotografien von geistig und kérperlichen Be-
hinderten ,etwa 600 bis 700 Werke von 112 Klnst-
lern, darunter Arbeiten etwa von Lyonel Feininger,
Paul Klee oder Otto Dix. Pathologisierte Kunst und
gebrechliche Menschen wurden dem Spott preis-
gegeben. Quelle: Deutschlandradio vom
19.07.2007, Link: D-Radio.de.

Schweiz: Riuckfiihrung gestohlener antiker Sta-
tue nach Griechenland
Beigesteuert von Weller, 24. Juli 2007

Im Marz 2007 wurde festgestellt, dass sich eine im
Jahre 1991 auf der Insel Kreta gestohlene Mar-
morskulptur in Basel befindet. Diese Skulptur wur-
de nun im Juni aus der Schweiz nach Griechen-
land zurtckgefihrt. Der Torso aus Gortyna war auf
der Interpol-Datenbank gestohlener Kulturguter
verzeichnet.

Die Marmorskulptur war in Basel in Privatbesitz.
Nach der Lokalisierung des Torsos in der Schweiz,
hat die Interpol-Zentrale in Lyon (Frankreich) die
griechische Polizei Uber diesen Umstand infor-
miert. Die griechischen Behérden verlangten um-
gehend die Restitution des Objekts, die freiwillig
und kooperativ erfolgte. Der Torso eines jungen
Mannes (vielleicht Apollo) aus der klassischen
Epoche wurde am Mittwoch morgen im Beisein
der griechischen Behérden und Vertretern des
Bundesamtes fur Polizei (fedpol) und des Bundes-
amtes fur Kultur (BAK) in ZUrich zur Ruckflhrung
nach Athen verladen. Dort wird die Skulptur im Ar-

chaologischen Nationalmuseum ausgestellt, bevor
sie nach Kreta zurlickkehrt. Diese

Ruckfuhrung erfolgt zu einem Zeitpunkt, wo die
Schweiz MaBnahmen zur Bek&mpfung des illega-
len KulturgUtertransfers umsetzt. So hat der Bun-
desrat gestiutzt auf das Bundesgesetz Uber den in-
ternationalen Kulturgltertransfer, das seit dem 1.
Juni 2005 in Kraft ist, bereits mit Italien, Peru und
Griechenland bilaterale Vereinbarungen Uber die
Einfuhr und die Rickfihrung von Kulturgut unter-
zeichnet. Weitere solche Vereinbarungen sind in
Vorbereitung. Quelle: Pressemitteilung Schweize-
risches Bundesamt fur Kultur, http://www.newsser-

vice.admin.ch/NSBSubscriber/message/de/13049.

'Riickgabe von Beutekunst - Die letzten deut-
schen Kriegsgefangenen'
Beigesteuert von Kemle, 27. Juli 2007

Auf den Internetseiten der Frankfurter Allgemeinen
Zeitung (faz.net) findet sich ein gréRerer Artikel zu
dem Thema Beutekunst. Hierbei wird u.a. berich-
tet, dass die Rlckgabeverhandlungen mit Polen
derzeit stagnieren. So wurde auBer einer Luther-
Bibel bisher durch Polen nichts zurlickgegeben.
So befinden sich u.a. weitere Schriften wie z.B.
von Mozart, Goethe und Beethoven noch in Polen.
Auch die Verhandlungen mit Russland sind
schwierig. In diesem Zusammenhang wird dem-
nachste ein weiteres Buch erscheinen. Es ist ein
Sammelband zu Kulturgitern im Zweiten Weltkrieg
von Tono Eitel, ehemaliger deutscher UN-Bot-
schafter in New York und seit 2002 Sonderbot-
schafter fur die Verhandlungen mit Polen und der
Ukraine. So wird dieser zuklnftig erscheinende
Sammelband hinsichtlich der Problematik wie folgt
zitiert: ,Grundséatzliche Beutekunstprobleme haben
wir also, soweit ersichtlich, nur mit zwei ehemali-
gen Kriegsgegnern: Russland und Polen. Alle Gbri-
gen Staaten, auch von der Wehrmacht schrecklich
verheerte wie die Ukraine, haben sich fur eine Po-
litikk der Restitution entschieden“; Auch aus den
kaukasischen und zentralasiatischen Republiken
ist zurickgegeben worden, ,was immer als deut-
sches Eigentum identifiziert werden konnte®, wie
der deutsche Sonderbotschafter schreibt. Quelle:
Faz.Net, Autor: Reinhard Mduller Link: Artikel auf
Faz.net.

'Mildes Urteil bei Millionenraub'
Beigesteuert von Kemle, 27. Juli 2007

Ein mildes Urteil sprachen Richter nach einem Mil-
lionen-Kunstraub aus dem hannoverschen Kest-
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ner-Museum aus. So wurde ein 27-Jahriger zu ei-
ner Geldstrafe von 600 Euro verurteilt. Das Amts-
gericht Hannover sprach den Arbeitslosen wegen
Unterschlagung einer Bernstein-Madonna im Wert
von einer Million Euro und drei weiterer Exponate
schuldig. Die Polizei hatte den Mann auch des
Diebstahls verdéchtigt, konnte ihm dies aber nicht
nachweisen. Der Angeklagte beteuerte vor Ge-
richt, er habe die Kunstgegenstande im Februar in
einer Plastiktite vor seinem Auto gefunden und
nicht geahnt, dass sie gestohlen sein kénnten.
Quelle: Die Zeit, Online - Ausgabe, Tagesspiegel
Link: Artikel auf Zeit.de.

Ruckgabeforderungen des Kénigs von Benin
gegeniiber Osterreich
Beigesteuert von Kemle, 27. Juli 2007

In einem Artikel Uber eine Ausstellung mit ca. 300
Kunstwerken aus Benin berichtet der Standard,
dass diese Ausstellung auch gerade wegen der
Ruckgabeforderungen schwierig sei. So wurde bis
1897 das Land durch die Kénige von Benin unab-
hangig zu verwaltet. Im Jahre 1897 aber zerstor-
ten britische Truppen die Stadt und den Kénigspa-
last und raubten die Kunstschéatze, deren Restituti-
on der amtierende Kénig Oma N'Oba Erediauwa
im Mai in Wien reklamierte. Quelle: Der
Standard,Online — Ausgabe. Link: Artikel auf der
Standard.at.

Altarfliigel Cranachs wieder aufgetaucht
Beigesteuert von Weller, 27. Juli 2007

Die Welt vom 26. Juli 2007, S. 23, berichtet, dass
die mehr als 27 Jahre verschwundenen Altarfllgel
von Lucas Cranach dem Alteren wieder aufgefun-
den wurden. Ein Kunstexperte habe die beiden
Tafelbilder zuféllig in einem Bamberger Antiquita-
tengeschéaft entdeckt. Urspringlich stammten die
Tefeln aus einer Kirche in Sachsen-Anhalt, von wo
Unbekannte sie 1980 entwendet hatten. Der
Handler habe sie spéater gutglaubig erworben.
Nach Auskunft des Experten handele es sich um
atypische Werke, die nur von wenigen Fachkundi-
gen identifiziert werden kénnten.

Prikolumbianische Kunst zuriickgegeben
Beigesteuert von Weller, 27. Juli 2007

Die Welt vom 26. Juli 2007, S. 23, berichtet Uber
die Rlckgabe von prékolumbianischen Kunstge-
genstédnden aus Deutschland durch das nationale

Kulturinstitut in Peru. Es handele sich um elf voll-
stdndige Keramiken, vier Keramikfragmente, zwei
Kurbisrasseln und ein Objekt aus Kupfer. Diese
Objekte waren vor zweieinhalb Jahren von einem
Deutschen anonym dem peruanischen Konsulat in
Hamburg Ubergeben worden. Dieser hatte die
Sammlung offenbar von einem Familienangehéri-
gen erhalten.

'Streit um ,,Beutekunst® - Goethe in Krakau'
Beigesteuert von Kemle, 29. Juli 2007

Nach dem letzten Bericht Uber die Verhandlungen
zwischen Polen und Deutschland Uber die ins Sto-
cken geratenen Rulckgabeverhandlungen hat sich
nun die polnische Aulenministerin Anna Fotyga
ins Gespréch gebracht und auf die letzten AuRe-
rungen reagiert. Nach Presseangaben war sie
LSchockiert”. Insbesondere stie? die Bezeichnung
"die letzten Gefangenen des Weltkriegs" auf Un-
verstandnis, da es sich hier um Vokabular aus
Kriegszeiten handeln wirde. Nach einer weiteren
Stellungnahme weilt sie daraufhin, dass eine L&-
sung nicht rein juristisch” zu sehen, sondern auch
in einer ,politische” Lédsung zu suchen sei. Dage-
gen bestreiten deutsche Quellen, dass ein ,politi-
scher Prozess® im Gange sei, oder dass Polen ir-
gendwelche Vorschlage mache. Quelle: Frankfur-
ter Allgemeine Zeitung, Internet - Ausgabe vom
27.07.2007, Link: Artikel auf Faz.net.

Baubeginn der Dresdner Waldschlésschen-
briicke
Beigesteuert von Kemle, 1. August 2007

Nachdem lange um die Dresdner Waldschldss-
chenbriicke gekdmpft und diskutiert wurde, insbe-
sondere im Hinblick auf den Welterbestatus des
Elbtals und einen etwaigen Verlust dessen, wurde
der Baubeginn der Briicke angekundigt. Die vorbe-
reitenden MalRnahmen sollen nach Presseanga-
ben Mitte August starten. Es bleibt spannend, wie
diese MaRnahme in der Welterbekommission auf-
genommen und bewertet wird. Quelle: Suddeut-
sche Zeitung vom 31.07.2007, S. 11 (Kurzmel-
dung) und Sutddeutsche Zeitung vom 01.08.2007
(mit Kommentar).

'Kulturnationen oder Beutekunstnationen'
Beigesteuert von Kemle, 1. August 2007

Unter der Uberschrift "Kulturnationen oder Beute-
kunstnationen - Polen und Russland verweigern
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Rlckgabe" leitet der Autor Reinhard Muller seinen
Beitrag in der Frankfurter Allgemeinen Zeitung ein.
Nachdem in jungster Zeit die Beutekunstproblema-
tik wieder starker in das Blickfeld der Offentlichkeit
geraten ist, beschéaftigt sich auch dieser Artikel
hiermit. Gleich als Einleitung zitiert der Autor den
Prasidenten der Stiftung PreuBischer Kulturbesitz,
Klaus-Dieter Lehmann, mit den Worten, dass die
Beutekunst das materielle und geistige Eigentum
der Deutschen sei. Weiter seien die Rickgabever-
handlungen auch deshalb schwierig, weil Deutsch-
land "nichts mehr habe", um es zurlckzugeben.
Die Westalliierten hatten ca. 500 000 Kunstwerke
an Russland gegeben, obwohl laut Autor nicht alle
Objekte von dort stammten. Weiterhin wirden
wahrscheinlich in Polen noch ca. 180 000 Objekte
lagern, auch wenn diese rechtlich und politisch
sehr schwierig zu beurteilen seien. In diesem Zu-
sammenhang geht der Autor auf die rechtliche
Lage ein und erldutert die Geschichte der Riickga-
beverhandlungen. Quelle: Frankfurter Allgemeine
Zeitung vom 01.08.2007, S. 4, Autor: Reinhard
Mdaller.

'Ein Meisterwerk kehrt nach Berlin zuriick’
Beigesteuert von Kemle, 1. August 2007

Die Frankfurter Allgemeine Zeitung berichtet von
der Rickkehr der barocken Figurengruppe "Herku-
les und Omphale" nach Berlin. Die Kleinskulptur
aus Elfenbein, geschaffen von Permoser (1651-
1732) ist nach ca. 60 Jahren in das Berliner Kunst-
gewerbemuseum zurtickgekehrt. Die Skulptur wur-
de wahrend des Transports im Jahre 1945 aus
dem brandenburgischen Schloss Beeskow ins
hessische Arolsen aus einem Eisenbahnwaggon
geraubt. Quelle: Frankfurter Allgemeine Zeitung
vom 01.08.2007, S. 34.

'Transatlantische Entspannung'
Beigesteuert von Kemle, 3. August 2007

Nachdem die Beziehungen zwischen ltalien und
dem Getty-Museum in LA lange Zeit stagnierten,
berichtet nun die Slddeutsche Zeitung, dass eine
Einigung erzielt worden sei. So berichtet Andreas
Schubert unter dem Titel "Transatlantische Ent-
spannung - Nach dem Ultimatum: Im letzten Au-
genblick einigen sich Italien und das Getty-Musem
in Los Angeles Uber die Ruckgabe der illegal er-
worbenen Kunstwerke", dass das Museum ca. 40
Artefakte zurlickgibt und im Gegenzug auf einige
Exponate verzichtet und als Dauerleihgaben bis
zum Jahre 2010 oder sogar lénger dem Getty-Mu-

seum zur Verfigung stellt. Der Einigung war ein
scharfes Ultimatum des Kulturministers Rutelli vor-
angegangen. Die Auswirkungen auf den Prozess
gegen Marion True und Robert Hecht sind unge-
wiss, kénnten aber den Verlauf positiv beeinflus-
sen.

Quelle: Suddeutsche Zeitung vom 03.08.2007, S.
13, Autor: Andreas Schubert.

"Frankreich: Kunstraub in Nizza in Sammler-
auftrag?"
Beigesteuert von Kemle, 14. August 2007

Wie berichtet wird, wurden im Musée des Beaux
Arts in der Innenstadt von Nizza durch maskierte
und bewaffnete Tater vier Bilder gestohlen. Zwei
Werke Werke davon wurden vor Jahren schon ein-
mal gestohlen. Die franzdsische Polizei fahndet
seit dem Wochenende nach mehreren Mannern,
die den Gratis-Eintritt am Sonntag fir den dreisten
Diebstahl genutzt hatten. Bei den gestohlenen Ge-
maélden handelt es sich nach Angaben des Muse-
ums um zwei Olbilder der Impressionisten Claude
Monet und Alfred Sisley sowie um zwei Werke des
flamischen Barockmalers Jan Brueghel. Der Wert
der Bilder ist nach Angaben der Konservatorin Pa-
tricia Grimaud unschéatzbar, weil sie sich nicht ver-
kaufen lassen. Das Museum geht daher von ei-
nem Auftragsdiebstahl aus. Quelle: Die Presse,
www.diepresse.com, vom 07.08.2007. Link: Die-
Presse.com.

Kunsthaus Zirich veranstaltet «Art Attack» —
eine Kunsthausnacht zum Thema Kunstraub,
Attentate

Beigesteuert von Kemle, 14. August 2007

Kunsthaus Zlrich veranstaltet «Art Attack», eine
Kunsthausnacht zum Thema Kunstraub, Attentate
und ihre Motive. Am Samstag, 3. November, reisst
das Kunsthaus Zurich ein heikles Thema an. Von
19 bis 24 Uhr stehen Vandalismus, Kunstraub und
Attentate auf dem Programm; Vorkommnisse, die
auch in die Geschichte des altesten Kunst- und
Ausstellungsinstitutes der Schweiz eingingen. Ex-
perten aus den Bereichen Psychoanalyse und Kri-
minalistik treffen vor Publikum auf Kunsthistoriker
und Restauratoren. Daneben sorgt die schottische
Krimi-Autorin  Val McDermid mit Lesungen fir
spannende Unterhaltung. Weitere Informationen
unter www.kunsthaus.ch oder im Kalender auf der
rechten Seite, Datum 03.11.2007.

Die Oxford-Absolventin und mehrfach ausgezeich-
nete Schriftstellerin Val McDermid kommt am 3.
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November 2007 fur zwei Lesungen an die Kunst-
hausnacht «Art Attack» ins Kunsthaus Zlrich. Vor
Werken Edward Munchs, dessen Arbeiten nicht
selten Gegenstand von Raub und Anschlagen wa-
ren, liest sie aus ihrem Roman «Clean Break»
(1995). Darin ist eine Privat-Detektivin einem Ge-
malde des Impressionisten Claude Monet auf den
Fersen, das aus einer Privatsammlung entwendet
wurde. Die Detektivin vermutet Versicherungsbe-
trug, die Polizei glaubt an einen Auftragsraub und
Uberprift alle bekannten Hehler. Das Kunsthaus
hitet seine Monets nur wenige Meter von der Le-
sung entfernt. Kann aus Fiktion schnell Realitat
werden? Uber 20 Jahre war das Kunsthaus Zirich
keiner akuten Bedrohung ausgesetzt. Und so ein-
fach wie in Norwegen, wo Diebe mit einer nationa-
len lkone unter dem Arm einfach hinausspazieren
kénnen, wird es heute in Zlrich niemandem ge-
macht. Doch es gab andere Zeiten. An einer Podi-
umsdiskussion prasentiert der leitende Restaura-
tor am Kunsthaus, Hanspeter Marty, Beispiele von
Kunstraub und Attentaten aus der eigenen Samm-
lung: den Brandanschlag auf Peter Paul
Rubens&rsquo; «Bildnis des Spanischen Kénigs
Phillip IV» (1628) im Jahr 1985 und die Geschichte
von Dalis kleinem Olbild «Femme a téte de roses»
(1935), das Ende der 60er Jahre im Kunsthaus
entwendet und nur durch Zufall in Paris wiederent-
deckt wurde. Die Kunsthistorikerin und Juristin im
Osterreichischen Innenministerium, Anita Gach,
spricht Uber die Motive von Kunstdieben, Auftrags-
delikte und Fahndungsablaufe. Ihre jungsten Bei-
spiele: der Raub des Salzfasses von Benvenuto
Cellini aus der Sammlung des Kunsthistorischen
Museums in Wien sowie der Anschlag auf «Nude
in Mirror», ein Werk des Malers Roy Lichtenstein,
dass zu einer Ausstellung ins Kunstmuseum Bre-
genz ausgeliehen war. Anhand realer Falle zeigt
die am Freud-Institut in ZUrich tatige Psychoanaly-
tikerin Eva Schmid-Gloor krankheitsbedingte Profi-
le von Tatern und erklart, wie und weshalb be-
stimmte Werke Vandalismus regelrecht provozie-
ren. Martino Stierli, Kunsthistoriker und freier Jour-
nalist, moderiert die Gesprachsrunde, die sich ge-
gen Ende flr Fragen aus dem Publikum 6&ffnet.
Welche Werke gelten als gefahrdet? Wie werden
sie geschitzt und was ist im Schadensfall noch zu
retten? An zwei FUhrungen mit Restaurator Tobias
Haupt kénnen betroffene Objekte in Augenschein
genommen und

Antworten auf diese und andere Fragen gefunden
werden. Von Cotton Club-Jazz Uber Kriminaltango
bis zu spannungsgeladenen Soundtracks: von 19
bis 24 Uhr sorgt Sound-J Tom in der Eingangshal-
le fur kribbelnde musikalische Unterhaltung. BE-
SUCHERINFORMATION Am Samstag, 3. Novem-

ber 2007 bleibt das Kunsthaus von 10 bis 24 Uhr
durchgehend gedéffnet. Ab 18 Uhr gilt der Kunst-
hausnachttarif CHF 16.-/10.- (reduziert und Mit-
glieder). Wegen begrenzter Platzzahl ist fur Fuh-
rungen ein kostenloses, zusatzliches Ticket erfor-
derlich. Es ist ab 18 Uhr an der Kasse erhdltlich.
Keine Reservation, kein Vorverkauf. Nahere Infos
zum Programm ab 1. September auf der Kunst-
haus-Agenda unter www.kunsthaus.ch. Unterstitzt
von Credit Suisse; Partner des Kunsthaus ZUrich.

'Beutekunst - Die Einpacker’
Beigesteuert von Kemle, 18. August 2007

In der Ausgabe Nr. 32 vom 06.08.2007 des Maga-
zins "Der Spiegel" beschaftigt sich der Autor Erich
Wiedemann in einem mehrseitigen Artikel mit der
Frage der Rilckgabe von Beutekunst. So weist
schon der Untertitel auf die Problematik hin: "Ber-
lin und Warschau verschleiRen sich im Streit um
die Beutekunst, die nach dem Zweiten Weltkrieg
beschlagnahmt wurde. Aber auch in niederlandi-
schen und amerikanischen Museen, sogar im Lou-
vre hangt geraubte Kunst aus Deutschland. Das
Thema wird aus politischen Grinden tabuisiert."
Der Artikel geht dann auf die einzelnen Rickgabe-
verfahren und Problematiken, wie z.B. die Fehle-
mann-Kollektion, ein und verweist auch auf die po-
litischen Hintergriinde. Dabei bleiben auch die rein
politischen Entscheidungen nicht unbertcksichtigt,
wie z.B. ein Gastgeschenk von Alt-Bundeskanzler
Helmut Kohl an Frankreich, ein Monet, welcher bis
dahin aufgrund von ungeklarten Hintergrundtatsa-
chen noch nicht herausgegeben worden war.
Letztendlich werden auch die Beziehungen zu
Russland sowie zu den Vereinigten Staaten und
privaten Sammlern und Eigentimern dort erdértert.

Quelle: Der Spiegel, Ausgabe Nr. 32 vom
06.08.2007, S. 136 - 139, Autor: Erich Wie-
demann.

"Verschleppt oder zerstért”: Besprechung

zweier Tagungsbinde in der FAZ
Beigesteuert von Weller, 21. August 2007

Friedrich-Christian Schroeder bespricht in der FAZ
vom 21. August 2007 Nr. 193 S. 7 (Politische BU-
cher) zwei Tagungsbénde zum Kulturguterschutz,
namlich Gilbert H. Gornig/Hans-Detlef Horn/Diet-
rich Murswick (Hrsg.), KulturgUterschutz - interna-
tionale und nationale Aspekte, zur 23. Staats- und
Vélkerrechtliche Fachtagung der Studiengruppe
fur Politik und Vélkerrecht vom 2. bis 4. November
2005 in Stuttgart-Hohenheim, Duncker & Humblot,
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Berlin 2007, 272 S., € 78, sowie Koordinierungs-
stelle fur Kulturgutverluste Magdeburg und Beauf-
tragter der Bundesregierung flr Kultur und Medien
(Hrsg.), Im Labyrinth des Rechts? Wege zum Kul-
turgUterschutz, Magdeburg 2007, 402 S., € 24,90.
Der Autor hebt unter anderem die Rlge von Hans-
Detlef Horn, Marburg, hervor, wonach der Grund
des KulturgUterschutzes zu wenig hinterfragt wer-
de. Angesichts der Dynamik der zivilisatorischen
Evolution werde, so die These, die Kontinuitéatser-
fahrung zum Uberlebensbedirfnis. Die moderne
Emanzipationskultur zwinge zur Ausbildung einer
Bewahrungskultur. Andere Beitrédge der erstge-
nannten Tagung betreffen die Rechtsprobleme der
Beutekunst und insbesondere die "restitution in
kind". Die zweitgenannte Tagung umfasste dar-
Uber hinaus internationalprivatrechtliche Fragen
von Herausgabeansprichen aus Eigentum sowie
die komplexen Rechtsfragen des "Freien Geleits"
fur Leihgaben von Kunstwerken aus dem Ausland
fur Ausstellungen im Inland.

Vermégensrechtlicher Anspruch nach Verurtei-
lung in der Sowjetunion
Beigesteuert von Kemle, 24. August 2007

Das Bundesverwaltungsgericht hat Uber den ver-
mogensrechtlichen Anspruch des beigeladenen
Erben eines Verurteilten entschieden, dem im Au-
gust 1945 mit einem in der Sowjetunion ergange-
nen Strafurteil sein Vermdgen entzogen worden
war. Das Unternehmen wurde erst auf Grund einer
besatzungshoheitlichen Malinahme in der sowijeti-
schen Besatzungszone geschadigt. Daflr ist die
Restitution nach dem Vermdgensgesetz ausge-
schlossen. Das in der Sowjetunion ausgesproche-
ne Strafurteil hat nicht unmittelbar die in Deutsch-
land in der sowjetischen Besatzungszone belege-
nen Vermégenswerte erfasst. FUr eine derartige
Urteilswirkung hétte es vielmehr einer dahingehen-
den Willensbetatigung der Besatzungsmacht be-
durft. Hieran hat es gefehlt. BVerwG, Urteil vom
22.08.2007, Az. 8 C 3.07 Quellen:- Lexisnexis —
Jurion.

Beutefrage - Nackte Panik: Der Streit um die
preuBischen Biicher in Polen
Beigesteuert von Kemle, 6. September 2007

Der Autor Heinrich Wefing geht in der Ausgabe
der FAZ vom 04.09.2007 in seinem Artikelauf die
Frage der in Polen stehenden ehemals preuli-
schen Staatsbibliothek ein, die ca. dreihunderttau-
send Werke umfasst.

Dabei geht er von der Prémisse aus, dass diese
Kulturguter nicht als Beutekunst bezeichnet wer-
den kdénnten, wie es Tono Eitel getan hat. Eine
solche Bezeichnung wirde vielmehr den Verhand-
lungen schaden. Im Ubrigen habe es schon frih
Ansétze zu einem Kompromiss gegeben. So sei
im Jahre 2000 die Uberreichung der Luther - Bibel
aus dem Jahre 1522 an den damaligen Bundes-
kanzkler Gerhard Schréder mit Applaus des polni-
schen Parlaments erfolgt. Zwar sei ihm auch klar,
dass dies derzeit nicht gegeben ist, aber dies mus-
se ja nicht so bleiben. Auch sei abzuwarten, wie
die zukinftige polnische Regierung diese schwieri-
ge und innen- wie aussenpolitisch heikle Frage an-
gehen wird. Aber auf keinen Fall kénne Polemik,
Hysterie und gezielte Provikation, gleichguiltig wel-
cher Seite, helfen. Quelle: Frankfurter Allgemeine
Zeitung vom 04.09.2007, S. 33.

Kunstraub statt Bankraub
Beigesteuert von Kemle, 11. September 2007

Auf den Internet & Kulturseiten der ARD (kul-
tur.ard.de) findet sich eine Sammlung der acht
spektakularsten Kunstdiebstahle der letzten Jahre
mit entsprechenden Photographien. Weiterhin be-
finden sich weiterflihrende Links zu deutsch- und
englischsprachigen Informationen zu dem Thema
Kunstraub. Link: Kultur.Ard.de.

"Sammlung Graetz - Ein Haus wie ein Musem"
Beigesteuert von Kemle, 11. September 2007

Camilla Blechem berichtet in der Frankfurter Allge-
meinen Zeitung Uber den Erfurter Schuhfabrikan-
ten Alfred Hess und den Stoffproduzenten Robert
Graetz, dessen auf deutschen Expressionismus
konzentrierte Sammlung unter Druck verauRert
wurde, bevor eine fur den 25.02.1941 angekindig-
te "Versteigerung einer gepflegten Wohnungsein-
richtung" durchgefihrt werden konnte. Ein 1956
eingeleitetes Restitutionsverfahren wurde 1965
durch Vergleich geregelt. Bisher unentschieden ist
die Forderung nach Rickgabe zweier Gemalde
von Schmidt-Rottluff, die sich in der Berliner Natio-
nalgalerie befinden. Die Autorin geht dabei auf den
Aufbau und den Umfang der Sammlung Graetz
ein.Quelle: Frankfurter Allgemeine Zeitung vom
01.09.2007, S. 46 (Camilla Blechem).

Urheberpersonlichkeitsrecht v. Eigentiimerin-
teressen: der Fall der EZB in Frakfurt
Beigesteuert von Weller, 13. September 2007
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Die Welt vom 12. September 2007, S. 3, berichtet,
dass der Streit zwischen der Européischen Zen-
tralbank in Frankfurt und den Erben des Architek-
ten Martin Elsaesser um den Erweiterungsbau der
EZB nun vor den EuGH gelangt. Der EUGH wird
auf Beschluss des LG Frankfurt zu entscheiden
haben, ob er oder die Gerichte der ordentlichen
Gerichtsbarkeit in Deutschland fur den Rechtss-
treit zusténdig ist. Nach § 35.2 des Protokolls Uber
die Satzung des Européischen Systems der Zen-
tralbanken und der Europdischen Zentralbank,
Abl. EG Nr. 191/68 v. 29. 7. 1992 entscheiden
Uber Rechtsstreitigkeiten zwischen der EZB und
ihren Glaubigern, Schuldnern oder Dritten Perso-
nen die zustdndigen Gerichte der einzelnen Staa-
ten vorbehaltlich der Zustandigkeiten, die dem
EuGH zuerkannt sind. Welche Zustandigkeit des
EuGH fir den Rechtsstreit um die Reichweite des
Urheberpersoénlichkeitsrechts im Verhaltnis zu den
Planen der EZB zur Erweiterung in Frage kommen
soll, ist nicht unmittelbar ersichtlich. In dem
Rechtsstreit klagt eine Enkelin des Architekten der
angrenzenden GroRBmarkthalle Martin Elsaesser
gegen die EZB. Sie wendet sich insbesondere ge-
gen einen Querriegel, der die 1928 gebaute Halle
durchbohren soll. Die Spannungslage zwischen
Urheberpersoénlichkeitsrecht und Eigentimerinter-
essen war Gegenstand des gleichnamigen Refera-
tes des Stellv. Vors. Richter am Bundesgerichtshof
Dr. Joachim von Ungern-Sternberg am 08. Sep-
tember 2007 auf dem Ersten Heidelberger Kunst-
rechtsag. Aus dem Vortrag erwuchs eine intensive
Diskussion, die auch Bezlge zum Fall "Lehrter
Bahnhof" aufzeigte. Der Vortrag wird auch im Ta-
gungsband zur Veranstaltung erscheinen.

"Was ist KunstWERT" - Kunstrat Tagung
Beigesteuert von Kemle, 20. September 2007

~Was ist KunstWERT" - mit dieser Fragestellung
veranstaltet der Kunstrat am 1. November 2007
(14 bis 19 Uhr) seine erste 6ffentliche Tagung an-
lasslich der EXPONATEC, einer Fachmesse flr
Museumstechnik, die parallel zur Kunstmesse CO-
LOGNE FINE auf dem Kdélner Messegelande statt-
findet. Der Kunstrat ist eine Sektion des Deut-
schen Kulturrates und wurde Anfang der 80er Jah-
re gegruindet. Er ist ein informeller Zusam-
menschluss von rund zwei Dutzend bundesweit
agierenden Vereinigungen, in deren Mittelpunkt
die bildende Kunst steht. Die Interessenverbande
der Klunstler und Kunsthandler, der Restauratoren,
Kritiker und institutionellen Vermittler treffen sich
regelmafiig, um aktuelle kulturpolitische Themen

zu diskutieren. Die EXPONATEC und die COLO-
GNE FINE ART bieten dem Kunstrat einen geeig-
neten Rahmen fur eine 6ffentliche Debatte. Dreh-
und Angelpunkt ist die immer wieder virulente Fra-
ge nach dem Wert der Kunst. Der heille Kunst-
sommer mit seinen international beachteten GroR-
ausstellungen und der viel zitierte Kunstmarkt-
boom haben diesem Thema eine neue Dynamik
verliehen. Auf zwei Podien - moderiert von Wibke
von Bonin und Claudia Dichter - werfen Kunstex-
perten, Marktakteure, Kunstler und Museumsleute
aus ihren jeweiligen Blickwinkeln Schlaglichter auf
die Kategorien und Malstébe, die flr die Prozesse
der Bewertung von Kunst entscheidend sind. Die
Besucher der EXPONATEC und der COLOGNE
FINE ART sind herzlich eingeladen, sich an der
hdchst aktuellen Diskussion zu beteiligen. Das
Verhéltnis von ideellem und materiellem Wert der
Kunst ist nicht nur flr deren gesellschaftliche Rele-
vanz aufschlussreich. Auch der einzelne Betrach-
ter sucht stets Antworten auf die Frage, welchen
Wert die Rezeption von Kunst flr ihn selbst eigent-
lich hat.Organisation: Birgit Maria Sturm, Kunstrat.
Weitere Informationen sind im Kalender unter Ter-
minen abruf- und einsehbar. Ein Flyer mit Informa-
tionen steht als PDF - Datei zur Verfigung: Kunst-
rat — Flyer.

Post von Goethe - Die Lust an der Provokation
Beigesteuert von Kemle, 21. September 2007

In der TAZ findet sich ein weiterer Artikel Uber die
Geschehnisse Beutekunst und Polen. So berichtet
die TAZ in ihrem einfihrenden Titel: "Tono Eitel,
ehemaliger Diplomat und heute Unterhandler in
Sachen Kulturguter, fordert die Rickgabe angebli-
cher "Beutekunst" von Polen - das nie Kriegsbeute
in Deutschland gemacht hat." Die Autorin, Gabrie-
le Lesser, geht dann auf die verschiedenen Zei-
tungsartikel und Aussagen der letzten Woche in
dieser hitzigen Debatte ein, Artikel - Link: TAZ.

Stadt Hannover restituiert Gemalde von Lovis
Corinth
Beigesteuert von Weller, 26. September 2007

Die Stadt Hannover hat am Montag, den 24. Sep-
tember 2007, das Gemaélde "Rémische Campa-
gna" (1914) von Lovis Corinth (1858-1925) an die
Erben des friheren judischen Eigentimers Curt
Glaser zurlickgegeben, der es 1933 mit geringem
Erlés versteigern liel3, um seine Flucht zu finanzie-
ren. Die Stadt hatte das Werk 1949 als Teil einer
Berliner Kunstsammlung ohne Kenntnis der Vor-
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geschichte erworben. Das Werk (Versicherungs-
wert von 440 000 Euro) wird im kommenden Jahr
im Rahmen der Ausstellung «Raub und Restituti-
on» im Judischen Museum Berlin gezeigt. Diese
Ausstellung thematisiert die Schicksale von judi-
schen Kinstlern und Kunstsammlern in der NS-
Zeit. Glaser war Direktor der staatlichen Kunstbi-
bliothek in Berlin und wurde 1933 zunachst in den
Ruhestand versetzt und dann aus dem Beamten-
verhéltnis entlassen. Glasers Erbengemeinschaft
hat nach Angaben ihres New Yorker Anwalts Da-
vid Rowland gegenlber weiteren internationalen
Museen Restitutionsanspriiche erhoben. Quelle:
Die Welt vom 25. September 2007, S. 27.

Neuer Restitutionsanspruch auf ein Klimt-Ge-
maélde // Korrektur
Beigesteuert von Kemle, 29. September 2007

Nach Angaben der Zeitschrift Standard, die sich
auf die New York Times bezieht, wir wohl ein wei-
teres Klimt-Gemalde Gegenstand eines Restituti-
onsanspruchs werden. So erhebt der Enkel des
dsterreichischen Holocaust-Opfers Amalie Redlich
Anspruch auf das Klimt-Gemaélde "Blihende Wie-
se", das sich nun in der privaten Sammlung des
US-Kosmetik-Unternehmers Leonard A. Lauder
befindet. Vertreten wird Georges Jorisch von An-
walt E. Randol Schoenberg, der bereits fur Maria
Altmann die Aufsehen erregende Klimt-Restitution

aus dem Belvedere um die "Goldene Adele" 2006
erfolgreich durchgefochten hatte.

Eine offizielle Klage existiert noch nicht. Link: Der-
Standard.at. Nach Angaben der New York Times
handelt es sich um ein MiRverstandnis und eine
Falschidentifizierung. Ein Anspruch wird nicht er-
hoben. Link: New-York Times.

Frankreich ist wohl noch vor ltalien ein Para-
dies fur Kunstdiebe
Beigesteuert von Kemle, 29. September 2007

Das Presseportal bezieht sich dabei auf einen Arti-
kel in der neuesten Ausgabe der Zeitschrift art. So
berichtet das Presseportal: "Frankreich ist ein Pa-
radies fur Kunstdiebe noch vor ltalien, das zeigt
die hohe Verbrechensquote. Das liegt vor allem an
den unzureichenden Sicherheitsvorkehrungen in
vielen kleinen Museen und an der Unverfrorenheit
der Verbrecher, die immer professioneller vorge-
hen. Das Kunstmagazin art berichtet in seiner
neuesten Ausgabe, die ab sofort im Handel erhalt-
lich ist, von zwei Kunstraub-Vorféllen, die beispiel-
haft zeigen, wie dreist Kunstdiebe in Frankreich
vorgehen." Im weiteren werden dabei kurze Bei-
spiele angefluhrt. Link: Presseportal.
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Terminvorschau

London: Institute of Art and Law,
23 November 2007:

Fakes and Forgeries: international efforts to
maintain the integrity of art and antiquities
Seminar in association with Devonshires

Solicitors on 23rd November in central London.
Subjects to be examined include the liability of
auction houses in the sale of fake or forged art-
works, the criminal investigation and prosecution
of those responsible for fakes and forged works, li-
ability in English civil law for fakes and forgeries,
the continued expansion of the criminal market for
fakes and forgeries with empahasis on Russian
and Aboriginal cases, liability in French law for
fakes and forgeries.

A select committee of experts comprising lawyers,
public officials, academics and art trade specialists
will exchange views and information on legal and
other concerns relating to issues of authenticity of
antiquities and works of art. Subjects to be ad-
dressed include:

» English civil law and civil actions in respect of fa-
kes and nonauthentic works

» The criminal investigation and prosecution of tho-
se responsible for fakes and forged works

» The liability of auction houses in the sale of fake
or forged artworks (England and France) with de-
tailed consideration of the case of Thomson v.
Christie, Manson & Woods

» The continued expansion of the criminal market
for fakes and forgeries; Russian and Aboriginal ca-
ses, and examination of the causes and cures

» What law applies in cases of an international na-
ture?

» Conditional Fee Arrangements and ATE Insuran-
ce in ‘fake’ claims

The proceedings will be chaired by Philip Barden
(Devonshires) and speakers will include Professor
Norman Palmer (Barrister), Professor Brian Har-
vey, Rebecca Hossack (Rebecca Hossack
Gallery), Tamara Oppenheimer (Barrister),
Nicholas Queree, Sgt Vernon Rapley (Scotland
Yard), lan Snaith (University of Leicester), Dr So-
phie Vigneron (University of Kent), Olga Yudina
Mazure (formerly Hermitage Museum). To reserve
a place at this seminar, please use the form over-
leaf or visit our website: www.ial.uk.com.

London: Institute of Art and Law,
30" November 2007:

The Role of Lex Situs in Modern Claims for the
Return of Cultural Objects

The world of art and antiquities continues to give
rise to seminal legal decisions based on the pri-
vate law of title. Despite the entry by many coun-
tries into international instruments governing
claims for the return of cultural objects, claims con-
tinue to be brought and determined according to
normal principles of private law applicable to com-
mercial and cultural commodities alike. Such
claims conform to a long tradition running in recent
years from the Winkworth case in 1980 to two de-
cisions involving the Islamic Republic of Iran earli-
er this year. The aim of this conference is to exam-
ine the workings of the ordinary law of title in a
cross-border setting and to ask whether private ti-
tle claims are more effective than claims based on
international treaties or other legal devices. Among
the questions to be considered are the scope of
the lex situs rule, its operation in twoparty and
three-party cases, its relation to national owner-
ship and confiscatory laws, the justiciability of such
laws in common law courts, and the case for dis-
tinct common law rules governing cultural property
independently from ordinary articles of commerce.
The lex situs rule will be examined in detail, both
as it applies in the United Kingdom and other juris-
dictions. The interrelation between the lex situs
rule and international conventions (UNESCO
1970, Unidroit and the European Directive and
Regulation) will also be explored. The recurrent fo-
cus will be on tangible cultural objects and the
special nature of such material in modern law and
policy. The conference will end with an instructive
case study based on modern authority and prac-
tice. Speakers at this seminar include Professor
Norman Palmer, (Barrister), Jeremy Scott (With-
ers), Dr Janeen Carruthers (University of
Glasgow), Professor Johan A. Erauw (University of
Ghent), Judge Shoshana Berman (Israel), Derek
Fincham (University of Aberdeen) and Kevin
Chamberlain (Barrister). To reserve a place please
return the form overleaf, or visit our web site at
www.ial.uk.com.



http://www.ial.uk.com/
http://www.ial.uk.com/

Kunstrechtsspiegel 04/07

-233-

London: Institute of Art and Law,
5t December 2007:

Anti-Seizure Consultation Forum

Anti-seizure has become a central factor in the le-
gal security of art loans and the cross-border mo-
bility of art. The grant of immunity from legal acti-
on for travelling art raises fundamental questions
about the efficient conduct of international exhibiti-
ons, the fair treatment of claimants, the reass-
urance available to lenders and the maintenance
of ethical standards.

Parliament has now enacted sections 134 to 137
of the Tribunals Courts and Enforcement Act 2007
with the aim of conferring such immunity, and the
Department of Culture Media and Sport has pu-
blished its consultation paper (http://www.culture.-
gov.uk/NR/rdonlyres/40CF359B-B464-49B1-
BAEG-7E15156FE5SE7/0/draftregulations_immuni-
tyfromseizure.pdf) on Regulations to be published
under the Act. These are matters of crucial im-
portance to all museums in the United Kingdom,
to their overseas lenders, to potential claimants
and to their advisers and insurers.

The closing date for responses to the DCMS con-
sultation paper is 21st December 2007; see gene-
rally:
http://www.culture.gov.uk/Reference_library/Con-
sultations/2007_current_consultations/draftregs_i
mmunityfromseizure.htm.

The aim of this meeting is to explore and develop
attitudes to the proposals and to encourage the
exchange of ideas. A group of specialist speakers
will outline and comment on the proposals, follow-

ing which the subject will be open for general de-
bate. The Forum, organised by the Institute of Art
and Law in association with the Foundation for In-
ternational Cultural Diplomacy, will enable those
who seek advice about the current position to clar-
ify their views, crystallise their response to the
DCMS paper and prepare themselves for the
challenges and opportunities that lie ahead.
Speakers will include Judge Shoshana Berman
(Israel); Charles A. Goldstein, Attorney, Herrick
Feinstein, New York; Lord Howarth of Newport;
Anna O’Connell (solicitor) and Professor Norman
Palmer (barrister).

Den Haag: Haager Akademie fur Internationa-
les Recht, Seminar for Advanced Studies:

INTERNATIONAL PROTECTION OF CULTURAL
PROPERTY

Die ehrwirdige Haager Akademie fur Internationa-
les Recht veranstaltet seit einigen Jahren "Semi-
nars for Advanced Studies in Private and Public in-
ternational Law". Die Leitung dieser Seminare ob-
liegt IFKUR-Beiratin Frau Prof. Kerstin Odendahl.
Die Seminare richten sich unter anderem an
"Young Professionals" mit Beziehung zum interna-
tionalen Recht in ihrer beruflichen Tatikeit, aber
auch an Lehrende, Forschende und sonstige Ler-
nenden. Vom 3. bis 13. Februar 2008 findet das
nachste Seminar statt mit dem Oberthema "IN-
TERNATIONAL PROTECTION OF CULTURAL
PROPERTY". Programm und weitere Informatio-
nen stehen zur Verflgung unter http://www.hague-
academy.nl/index.php?section=point&point=168.
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